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PREFACE 

The following monograph was first prq)ared under the guid- 
ance and in^iration of the late Professor Charles Gross and was 
accepted in partial fulfilment of the requirements for the degree 
of Doctor of Philosophy in Harvard University in 1908. It was 
also awarded the Toppan Prize in the same year. Summaries of 
many of its conclusions were printed in the Law Quarterly Remew, 
July and October, 1910, and January, 1911; but the present 
work contains much which did not appear there or in the essay 
as first submitted for the Doctorate. For careful revision of the 
manuscript and proof, for the preparation of the index, and for 
verification of matters of detail, the Department of History 
and the writer desire to express their sincere gratitude to Mr. 
G. W. Robinson, Secretary of the Graduate School of Arts and 
Sciences, to whom, in the absence of Dr. Hemmeon, these matters 
have been entrusted. 
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BURGAGE TENURE IN MEDIAEVAL 
ENGLAND 

DJTRODUCnON 

In the feudal ocean which once rolled over northern and 
western Europe appeared many islands, relics of a submerged 
and ante-feudal continent. These islands, some of which were 
artifidal and imitative, were the urban commimities. The waves 
of feudalism might wash their walls; in towns of artificial founda- 
tion the spray might be flung into the narrow streets, but there 
their course was stayed. For the borough, Stadt, or vUU had a 
tenure of its own, the tenure en bourgage of Normandy, the 
Weickbiid of Germany, the Burgage Tenure of England. 

In view of its importance as presenting economic and legal 
conditions of land-holding almost the same as those of modem 
days, it seems fitting that the tenure of the English mediaeval 
boroughs should be treated as a subject in itself; and it is perhaps 
peculiar that no attempt to do so should have heretofore been 
made. In Gennany urban tenure has been, and is yet to some 
extent, a question which has aroused much controversial dis- 
cussion by which the literature of origins has been greatly en- 
riched and the sum of human knowledge slightly increased. 
In Normandy and the Netherlands the tenure has been adequately 
treated. In England the tenure of land in the boroughs has 
received some attention from writers on burghal institutions 
in general, though usually in a way which indicates that, in their 
opinion, the tenurial side of borough development is hardly as 
important as the political side. This may be so, yet it seems as 
if the burgess's influence in shaping the political destiny of any- 
thing except his own particular borough is almost a negligible 
quantity in English mediaeval history, while on the other hand 
tiie legal and economic example which he set in the matter of 
transfer of real property has its results in the modem land law 
of the realm. Even from the personal side there is reason for 
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4 BURGAGE TENURE IN ENGLAND 

investigating the tenure, for the close connection between tenure 
and status was a matter of great importance in the middle ages, 
a period when the former often determined the latter. 

Possibly one reason why writers on English burghal institutions 
have neglected the tenurial side of borough development is 
because they have commonly defined burgage tenure when they 
knew any law, or have had it defined for them when they knew 
none, as that spedes of the free or common socage tenure which 
was pecuUar to cities and boroughs. Perhaps Coke should bear 
as much respon^bility as any one for this definition; it is not at 
all satisfactory. The framers of the Great Charter would not 
have accepted it; they drew a clear hne between holding in 
socage and holding in burgage.' If one tenure be derived from 
the other this definition should be reversed, for burgage tenure 
shows greater age in the survival of at least one archaic custom.* 
It is more logical as well as nearer in line with fact to regard each 
as the descendant of a common ancestor, the ante-feudal system 
of land-holding. But this is the entrance to the jungle of ' ori- 
gins,' which might be less of a jungle were its so-called explorers 
to cease for a space from internecine strife. 

As feudalism becomes systematized, the burgage and the socage 
tenure resemble each other less and less. Their resemblance lies 
in freedom from the feudal incidents.* Where they differ is in 
mobility; the land in the boroughs can be devised, sold, 
and divided. It is true that land held in socage might be trans- 
ferred among the living. It was often sold and divided, but sale 
and division were attained only by permission, or payment 
therefor, or by circumventions of the law such as fines and re- 
coveries; * devise the socage tenure never knew. Within 
the boroughs the leading feature of the land, its mobility, was 
the leading feature of the land law; there was no need of resorting 

* Mopta Carta, cap. 37. 

* HDitmry beriot. 

' SoofC toiuie, however, wu subject to aids kod reliefa, ftnd sometimes to 
midship. 

* True tlto in the nuin of land hdd in feudal tenure even before 1*90. The 
tctm dicumveatioa is u*ed advisedly and only a* an optttKoa of legal mean* of 
change. 
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INTRODUCTION 5 

to collusioa when land was to be sold or divided. The need was 
the other way; there must be true deliverance made in respect 
to a sale; there must be publicity, else the sale might be invalid. 

The peculiar and distinguishing characteristic, however, of the 
borough land law, that feature which marked it off so sharply 
from the land law of the country, was ' freedom of devise.' 
Says Glanvill, " God alone and not man can make an heir." 
Yet even in Glanvill's day man could do in many boroughs what 
only God could do without the borough bounds. Burgage 
tenure then may be defined as a form of free tenxire peculiar to 
boroughs, where a tenement so held might be aUenated by gift, 
sale, or devise to a degree regulated only by the custom of the 
borough, unburdened by the incidents of feudalism or villeinage, 
divisible at pleasure, whose obligations began and ended in the 
payment of a nominal quit-rent, usually to an elected officer of 
the borough.' 

The scanty literature of our subject may be said to begin with 
Glanvill's law-book, though there is little to be learned therefrom 
except that its author knew what burgage tenure was.* Bracton 
gives it a little more attention. To him freedom of devise seemed 
to be its leading feature; * Littleton saw the same aspect.* The 
upended quotations show that the writers of these older law 
books had only a derived interest in the tenure of the boroughs 
and used its customs for illustration of or comparison with certain 
customs of the common land law. The reason for this is that 
pleas of land in the boroughs were nearly always held in the 
borough courts, than which few privil^es were more highly 
v£ilued by the English burgesses. As royal judges therefore, 
these earUer law writers seldom had the tenure brought within 
their purview; only in case of default of judgment or like ground 

> True only at a very early period of burghal history; at a later period moat 
tenements paid no quit-rents, posably some had never paid any. 

■ TrtaUst, 1^ vii, di. lo e( past. 

* De Legibiu, i, p. 164: " s forte legatum fuerit, sicut in burgagiis"; Md., 
i, p. 38S; " cum Uioim feodum l^aii non possit nisi in rebus spedalibus, acut 



* Coke, Commtntary upon UttkUni, sec 585: " in ancient boroughs and cities 
where lands aikd tenements . . . are devisaUe by testament by custom and use." 
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6 BURGAGE TENURE IN ENGLAND 

of appeal was a plea of land in a borough heard in a royal 
court.* 

The best modern account of the tenure in English boroughs is 
that contained in Pollock and Maitland's History of English 
Law,* the fullest is that of the introduction to the second 
volume of Miss Bateson's Borough Customs, a comiHlation of 
borough customals edited by that writer for the Selden Society, 
and arranged, not always correctly, under topical headings, as 
' Devise,' ' Dower,' etc.* Each of these accounts, however, deals 
with borough institutions in general; the tenure receives only its 
proportionate share of treatment. Miss Bateson has also con- 
tributed much to the early history of certain created English 
boroughs by articles in volumes xv and zvi of the English Histor- 
ical Revifw, " The Laws of Breteuil." The most valuable treatise 
in connection with the tenure for a single borough is Maitland's 
Township and Borough, an explanation, illumination, and crit- 
icism of tenurial and other conditions in mediaeval Cambridge. 
Yet when all has been said, not one of these works has the tenure 
as its primary subject; the tenurial side is only one of many, or is 
subordinate to the political side, as in Merewether and Stephens's 
History of the Boroughs and Municipal Corporations of the United 
Kingdom, a pioneer work which, though not always trustworthy 
in its conclusions, contains much valuable material, now mostly 
accessible elsewhere. 

For the tenure in France there are at least three important 
works, two of which, Gteestal's La Tenure en Bourgage, relating 
to Normandy, and Legras's Le Bourgage de Caen, seem to be the 
only treatises in any language having the tenure as their primary 

> Of the three Littleton appears to have knowD most about burgage tenun, 
yet that moat seemi very little. Bncton conttadicta himself in tegard to devise 
in t«ndoiL Some modem lawyers are little better; sec Atcheson, due i4 tin 
Borvutk 1^ PdasfiM, p. 135. 

* Vol. ii, pat$. 

' Miss Bateson's pitpAiKtion for dealing with dauscs in customals whose inter- 
pretation required legal knowledge waa perhape hardly equal to that which she 
potaesaed in othei reapects. Furthennore, as I shall indicate, 1 bcUeve that in her 
work " 'Hie law* of Breteuil " she has pushed somewhat too far an ingcnfous 
theory of Norman origins for Engliah borou^ customs. See below, pp. 110, n. i, 
136, □. I (customals) i 166-171 (Laws of Breteinl). 
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aim. Of these the latter treats in great detail of the burgage 
tenure in a single Norman dty; the former, notwithstanding 
its title, really tells less about urban tenure, possibly because 
its author found less to tell, than such a work as Arnold's Ge- 
sckichte des Eigentums, which has as its subject the question of 
urban ownership in general. M. G^nestal's work is sometimes 
needlessly indefinite, its matter is spread out very thin, there is 
much that seems irrelevant, at least to the tenure, while the 
author devotes a third of his space to such matters as the origin 
of urban tenure and so on, subjects better and more ably handled 
by others, as Des Marez and Keutgen. M. Legras adds nothing 
to G£ne3tal's account of urban tenure except in respect to trans- 
fer of tenements through the seigneur in connection with sales 
at an early period. The bulk of his work is concerned with the 
explanation and discus^on of rents and procediure. In a less 
pretentious work by A. Ciuie Seimbres entitled Essat sur les 
Basiides, a study of the viltes neuoes of southern France, various 
features of the tenure are discussed in connection with other 
matters. 

For the tenure in theLow Countries Des Marez is our authority, 
with his elaborate and scholarly account, Propriiti Fonctire dans 
les Viiles du Moyen-Ageet spicialement enFlandre, in which the 
city of Ghent gets, as it deserves, the largest share of attention. 
The tenure in the Netherlandish towns is well described, though 
this is not the main aim of M. Des Marez's treatise.* 

It is, however, in Germany that the largest number of works on 
this subject has been produced, though none with urban tenure as 
title or primary aim. In 1861 Arnold initiated the discussion of 
the subject with his Geschickte des EigetUums in den detUschen 
Stddien, his researches being limited mainly to the upper Rhine 
cities, particularly Basel. His conclusion concerning free urban 
tenure, that it came from imfree holding and was ' domainial ' 
in its origin, has been disputed with seeming success by various 
authors. Rosenthal, in his Gesckichte des EigetUkums in der Stadt 
Wirzburg, and especially Keutgen, in his Deutsche Sladtver/assung, 
join issue with Arnold on the incidence and importance of the 

t Pot tlui work we Mutland in En^k Bitloneal getiem, xiv, pp. 137-141, 
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8 BURGAGE TENURE IN ENGLAND 

inherited and heritable lease. That urban tenure was not do- 
tnfiininl in its origin but free, and that " tUcht HSuser sondem 
GrundsUicke waren Gegenstand der ErbleHie " > are conclusions 
now generally accepted. Though these concluaons confute 
Arnold's theory as to the origin, they do not in the least destroy 
the accuracy of his description of the facts of urban tenure. 
Dr. Arnold's work is both economic and historical and is chiefly 
concerned with the Erbleihe, which the author thought gradually 
passed into EigetUum; his treatment of the tenure as such is 
incidental but complete. 

Eeutgen's Untersuchungen iiber den Ursprung der deutschen 
Sladtverfassung is a history of all dvic institutions, Cerkht, 
Burg, Markt, Rath, and Weide, and deals with the political 
rather than the tenurial side of burghal development; it gives, 
however, information about such customs as devise, separation 
of land and buildings, tenurial heterogeneity, and other features 
of the tenure.* Dr. Keutgen has since compiled a source book 
of town charters and StadtrecfUe, Urkunden zur stSdHschm 
Verfassungsgesckichie, of great value as a general source of 
material for the constitutional study of mediaeval German 
cities. A particular source of the same sort is Ennen and 
Eckertz's Quellen zur Gesckickte der Stadt Ki^n, which is only one 
of the more notable works of this kind. Gobbers's Die Erbleihe 
und ikr Verhttltniss turn Rentenkauf im miUelaiterHchen Kl^* 
in which the author assigns to leases for life or a term of years 
the same effect that Arnold credits to the heritable lease, is of 
considerable importance in the literature of our subject. 
Dr. Gobbers's conclusions are sharply attacked and apparently 
confuted by Keutgen. Nearly all these works are polemical, 
Arnold's Eigentum and Keutgen's Urkunden of course excepted, 
and all lay much stress on the origin of urban tenure. Des Marez 
and G£nestal argue and discuss at as great length as the German 
writers. Stoall space will be given in the pages which follow 

> Eeutgen, SladlMffasamg, pp. iii-iia. 

* See PiofeMoi HutUnd'i notice ot the book in EntUtk Bittorieal Staitw, 
ri, pp. 13-19- 
*htZeitu»rift^SawitiirSHfli>VftrS*eUtimltiekl*, iv, 3 (1883), pp. 130-114. 
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INTBODVCTION 9 

to such profitless plouglimg of desert sands. With such discus- 
sion this essay will have nothing to do except in the conclusion, 
and then only to the extent of ttyii^ to make it clear that the 
development of feudalism in England was antedated by a system 
of land-holding in the boroughs which later was called the burgage 
tenure. 

The chief sources for a description of burgage tenure in England 
fall into two divisions, those which are central in their origin and 
those which are local. As to the material of the sources no classi- 
fication can be made. Sources which are local in their origin, 
as the various borough histories, sometimes draw their material 
from all quarters, while sources which are central in origin, as 
the Appendixes to the Reports of the Royal Commission on 
Historical Manuscripts, are local in their subject-matter. Char- 
ters, with few exceptions, are central, they come from the king; 
borough customals are peculiarly local. A large amount of the 
source-material for our subject, perhaps a third, comes from the 
borough charters and customals, together with such brief accoimts 
of rents and connected matters as are given in compiladons of 
town records and in the local histories. With some notable 
exceptions, which can be found by consulting Gross's Bibliog- 
raphy of British Municipal History, these local histories are 
only so much dead weight on library shelves; vexatious to the 
student because of their disorderliness and wordiness; lacking 
most of what histories should contam; and containing much 
that histories should omit. 

Central sources of great though sometimes unintentional 
importance are Domesday and the first or royal part of Liber 
Winton', valuable for an early period of the tenure; the Calendars 
of Patent and Charter Rolls, of Inquisitions post mortem and ad 
quod damnum ; the Appendixes to the Reports of the Commis- 
sion on Historical Manuscripts, useful for the purely economic 
side of the tenure; Rotidi Hundredorum ; Chartae Htbermae, pub- 
lished by the Irish Record Conmiission and containing the bulk 
of the charters to the boroughs of Ireland; and the Placitorum 
in Dome Capitular* Westmonastmensi assersatontm Abhreviatio. 
In addition and supplementary to these are the pubticatiims. 
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10 BURGAGE TENURE IN ENGLAND 

mostly local in scope, by private societies or persons, as the 
Yorkshire Inquisitions; Hardy's Rotuli Charlarum; Madox's 
Firma Burgi; and some of the works in the Rolls Series, as Year 
Books, Munimenta GiidhaUae, and Le Domesday de Gippewyz. 

In this essay the aim will be a specific description of urban 
tenure in mediaeval England, avoiding speculation as to its origin, 
and dealing only with the facts as they are found. The order of 
treatment will be first the connection between and comparison 
of the burgage and the feudal tenure as regards the extent to 
which the former was affected by the incidents and other con- 
comitants of the latter, or by the incidents of villeinage if such 
should be shown to have existed in boroughs. The purely 
economic phases of the tenure will next be considered, such as 
the amounts and incidence of the original or quit-rents, and in 
addition rents and prices of realty in the boroughs. This will 
be followed by a discussion of what was, perhaps, the most im- 
portant featiure of the tenure — its modem aspect, with mediaeval 
modifications, in regard to freedom of sale and of devise. At 
the close the foregoing material wiU be drawn on for deductions 
and conclusions, and in addition the urban tenure in England 
will be compared with that in parts of France, ir the Netherlands, 
and in Germany. As it is in the last country that burgage tenure 
finds its nearest counterpart, and as the tenure there has not 
been directly treated heretofore, an Appendix will be devoted to 
a short account of the tenure in the German dries. 
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THE INCIDENTS OF BURGAGE TENURE 

The prevailing land tenure of the middle ages and the nonnal 
mediaeval land law of northern and western Europe are feudal. 
Nowhere is feudalism more wide-spread or more uniform than 
in England; so all-pervading indeed that even socage tenure 
must accept the greater number of its inddents. Such being 
the case, it seems logical and natural, when other than the ruling 
tenures are treated, to deal with them in accordance with their 
resemblance to or differences from the classic tenure of mediaeval 
Europe, whether that treatment concern more the legal, the 
economic, or the historical side of urban tenure. With this 
threefold aq>ect of the subject in view we shall first regard the 
incidents of burgage tenure as viewed in the light of feudal tenure. 

Tbe Thkee Aids: Ransom, Knighting, Marsying 

The ransom aid may be briefly dismissed. Only once was it 
required to redeem an English king from captivity, and on this 
occaaon the royal boroughs, where the king was lord, provided 
their share under the form of a tallage.' There were many 
small boroughs, however, on baronial and episcopal estates; 
and while the illegality of private war in England, or the sacred- 
ness of his office, lessened tbe chances of baron or churchman 
to become a prisoner of war within tbe realm, such opportunities 
in foreign war by no means passed neglected. Even in such a 
case, however, no aid was levied. A tallage, unincidental to 
the tenure, took its place. 

The knighting and marrying aids were unknown, the little 
baronial borough of Castle Rising excepted. Early in the thir- 
teenth century Hugh of Albini, Earl of Sussex, granted burghal 
privileges to the townsmen of Castle Rising, and among tbe said 

■ Stubba, CoKSfifttftMof Bitlory ^ EnftiMd (iSSo), i, p. 564. 
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' privileges ' was this: " if the lord make his eldest son a knight, 
or his eldest daughter be married, then the burgesses shall give 
him reasonable help." > This, though certainly an aid, is rather 
an occasion for taking a tallage than a service due as an incident 
of the tenure; it lies on the burgesses or corporate body rather 
than on the burgage tenements.* 

Maksiage 

This incident is usually considered along with wardship; and 
in the feudal tenure the two are, as it were, complementary, one 
often entailing the other. This could never be the case with 
burgage tenure, which was free from the marriage incident. 
Most of the older boroughs, the boroughs by prescription, ajq»r- 
ently have never even heard of marriage. Their customals 
ignore it. The newer or created boroughs, especially those with 
baronial or episcopal lords, often have this incident mentioned 
in their charters, but only as an obligation from which their 
tenure is free. 

At Cardiff a burgess " may at his will marry his son or his 
daughter, without having to seek license from any one," * and 
though the wording of their charters may be different, the same 
is the case at Preston,' Tewkesbury,* and Castle Rising.* At 

> Parkin, Lynn, p. 305. 

■ The ciutona were dedaied at a survey made by ^ N. Bacon, J. HOI, R. Bus* 
ton, and R. Shcphaidin 1509. Hughof Albinidied EariotSusseiin 37 Henry m. 
From his name he seems to have been one of the ' Lusignans ' and neither an 

Rngliahtwan nor a NonDBJl. 

Though Eari Hugh knew little of En^ish buiKoge tenure, James I knew less. 
When his daughter, the Winter Queen, was married, he surprised the burgeases of 
Reading with a demand for an aid. He did not get iL 

* Matthews, Cardiff Records, i, p. [2. The order here followed in naming the 
boioughs is as far OS posnble the chronolo^cal order of their charters. The Cardiff 
chaiter dates from 1147-S3, and seems to be a tiaveise of some *"?!*'"£ Nonnan 



* Fiahwick, Pretlan, p. 16, and Harwick, Prettmt, p. 260: " if a burgess many 
bis daughter or granddaughter to any one, be may many hex without the license 
of any one." The charter dates from about 1173, and tdlows probably the Breteuil 
custom. 

* Bennett, r«i(>A«i6ttry, p. 331. Tewkeabury and Cardiff had the same customs. 

* Parkin, LyiM, p. 305; the burgesses' " h^res shall many themsdvea whoe- 
soever they like." 
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Dunwich in 1 200 maiiiage was free to all but widows, who needed 
' the counsel of theii friends.' ' In 1315 this disability was 
removed.* At Whitby a widow might not many without the 
consent of the abbot, who was lord of the borough.* There was 
no marriage at Cork * or Kilkenny,* but at the latter place a 
saving clause in the charter prevented one who held by feudal 
tenure — or socage in some cases — without the borough, and by 
burgage within, from escaping feudal obligations by pleading 
buighal freedom.* The Drogheda charter of 1253 has the same 
clause; ' the charters to Limerick' and Wexford show the same 
condition in respect to the marriage incident.* This limitation 
on freedom from marriage, though never found in customals 
and seldom in charters, must be taken for granted unless there 
is proof that burgesses were freed therefrom, but it is not an 
incident of burgage tenure and would fall Ughtly on burgesses 
proper, who seldom held outside the boroughs. Its efficacy was 
tested later when outsiders began to acquire burgages. 

From direct statement and from implication it is plain that a 
burgess who was also a holder imder military tenure was liable 
to all the burdens of feudalism, uidess they could be avoided by 
a grant from the lord of the borough or evaded by a special agree- 
ment. The former was the case at the Cinque Ports, to whose 

' Hudy, Sahtlf Chariarum, p. 51. Dunwich wu a royU borough. PossiUy 
Eing John did not think a widow competent to make a. lecond mBxriage unassisted, 
bat prabftbly the clause was inserted as a measure of protection to semi-orphans. 

* /Md.,p. 311. Hie Dunwidi o{ that day, with its counselled widows, liet under 
the sea. 

■ Atkinson, WkUby, p. 331. 

* Ciarta«flitoiiM«(bishRecord Com.), pp. 34-35. See also Caulfield, Council 
BMkofCork.p.^. 

* Gale, Cerforait SyiUm of Irelatid, apP; p. xniL 

* The charter grants " etiam eisdem burgemibus inatiimomum conUahMe 
■U et filiii et filiabiu suis et viduis sine liceotia dominorum suonun, nisi forte 
finnM fotiosecu tenuerint de me io capite extra burgum." Gale, app., p. xziii: 
an thcK diaiters may be found in C/uriae Bibtmiat. 

' Gale, Corporatt System, app., p. vi. 

* Lenihan, iMitmek, p. 47. "Die first charter is from Hamo of Valins ; the 
cttsbMns are those of Dublin. 

* It must ikot be overiooked that these so-called Irish borou^ were English 
in an but name and location, industrial and military garrisons in a fordgn land: 
in mart of them an Irishman might not become a burgns. 
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barons Edward I granted that " all persons bom within the 
said Cinque Ports " (seven are named: Sandwich is omitted) 
" although they hold lands without the liberty of the Ports by 
such a service that their marriages should, by reason of their 
minority, belong to the king, may nevertheless many according 
to the liberty of the Ports . . . saving the right of any other." > 
This saving others' rights, perhaps characteristic of Edward I, 
refers to the fact that in the royal boroughs there might be many 
lords in, but not of, the borough, standing as mesne lords between 
the burgess and the king.* Nearly a century before this King 
John had given the same privileges to the Bristol burgesses,* 
and a little later to those of Dublin.* It is almost needless to 
say that he did not save others' rights, and only fair to say that 
his action was quite lawful, for he was the lord of the borough. 
At any rate few burgesses would profit thereby; if a burgess 
should happen to hold tmder feudal tenure he might, and some- 
times did, avoid its incidents by ^>ecial agreement.' 

' C. P. R., 0. 119S, p. 34S. Twenty yean bef<ve this Edward bad granted 
to the bftrons of Deal that they might " have forever this liberty, viz., that neither 
we or our heirs thall have . . . marriages of their heirs, by reason of their lands 
which they hdd within the Ports ... of which ndther we nor our predecessors 
have had marriage in times past." Chapman, Zteol, p. S. That is, the king granta 
rights which he never had to those who always bad them. In the Cinque Ports, 
as in many other boroughs, a minor heir's marriage was regulated by law. The 
guardian of such persons must obtain the consent oE the mayor and jurats to tbdr 
mairiage;, otherwise he was liaUe to a penalty of £ioa. Soyt, SamttBkk, p. $t6; 
Lyon, Dmer, i, p. ilv. 

' This might be the case in baronial and abbatial borou^ also. Tbe king 
might be a holder between abbot or baron and burgess: he was such at Bury 
Saint Edmunds. 

' Seyer, Ckarttrt tf Britlel, p. 8, c. 11S8: he granted " quod possint maritare 
se et filios et filias et viduas sine licentia dominorum suorum " and in addition 
" quod nullus dominorum sumum propter forinseou terras habeat . . . dona- 
tionem filiorum . . . filiarum vd nduarum." It has been suggested (Seyer, 
Menunri ^ BritUt, i, p. 513) that this clause was to relieve burgesses who held 
of other lords than the king from diese leads' j**™""^ of ' marriage.' The clause, 
however, does not concern burgesses who bM burgages only, the previous clause 
is for them. It stales that a Bristol burgess may hold under outvde tenures and 
not be subject to ' marriage.' 

< Walsh, Dublin, i, p. 48, a. T173: as a rule whatever Bristol has Dublin has. 

* In 137a A., daughter erf tbe Ind of Wodehall, granted to T., burgess of New- 
castle, the town or viU of Swailand with homage and service of various men; 
T.'s heirs wen not to be subject to mairiage. C. C. R., il, pp. i69~r70. 
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It is CNoly natural to expect something in regard to marriage 
in the charters of some of those hmnbie boroughs which had been 
viUs at a period not long before. Though the fact of burghaJ 
freedom precluded marriage yet the new burgesses might rest 
easier with a guarantee in the charter. Sometimes, though 
not often, a clause therein renounced the lord's right to marriage, 
as at Christchurch Twynham > and at Egremont.* Occasionally, 
and apparently as an afterthought, a customal of an older 
borough states that there is no marriage, and implies that there 
never has been any.* 

Wardship 

' Marriage ' is simply unknown to buigage teniue. As to 
Wardship the case is very different; yet the wardship of the 
burgage tenure had no connection with the wardship of feudalism. 
Nor was urban wardship always the same; it varied from borough 
to borough, and the borough lord had no voice in its woi^ing, 
though sometimes, as at Berwick and Dover, he oversaw its 
operation.* As in the case of marriage, holding under both the 
burgage and the feudal tenure sometimes freed burgesses from 
the wardship of the latter, though not as a matter of course; 

' C. P. R,, a. 1315, p. 120. Itup«ximiu of a. charter from Baldwin de Kedven, 
Bui of Devon: " as Uk said free burgnsea have been in the times of his father &nd 
hinudf EcM from ransom of thor sons and daughters " the earl promises that " no 
rusom . . . shall be extorted from them by him or his . . . bailie" 

* Bateson, Beroatk Ctislomt, ii, p. Sj : " non datnt roetchet "; merchet, however, 
is improperly used here, the referenoe is to childwite. At Tutbury (Mosley, 
Tvlbwy, p. 368) " the tenonta shall pay no mwtmmne " (mainmorte). 

At Manchester in 1574 ' good orders ' were made for marriages by consent 
of the high steward and the burgesses' jury (Court Lett Rtcordt ^ iSancktiltr, 
i, p. a6i), whatever that may mr"^ 

■ As at Ipswidi: Bacon, AntiaUs 0} Ifsmckt, p. 34- Why then the grants of 
freedom frran ' maiiiage ' in patents and diarteis at Bristol, DuUin, and the 
Gnque Ports ? Because the fint grants, ^ply staXements of customs, are and 
are meant to be only vehicles for secoikd grants, fiedog outride holders because of 
their burghal toiiirial status. 

At Shrewsbury it had at one time cost a maid los. to get married and a widow, 
MS. (D.B,, f. 351a), but there is nottaceof 'marriage 'in King John's day. Owen 
ud Btakeway, Skrevsbtay, I, p. 86. 

* The wardship of a tenement and the wardship of an hdr to that tenement are 
sometimes sqiarated. 
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such freedom was the result of a royal grant to a few boroughs, 
was limited to the person, and did not extend to lands held out- 
side the borough, the lord of such lands retaining them in custody. 
Bristol,' Dublin,* and possibly the Cinque Ports * had this 
privilege, which was a saving clause in the burgess's interest, 
not the lord's, who got only the wardship of his foreign lands 
but not the custody of the person of the ward or of the ward's 
tenements in the borough. 

A few of the boroughs of Ireland had the same freedom as 
Dublin in respect to wardship, but modified in such a way that 
it was probably only a condition deseed to prevent military 
tenants who also held in the borough imder its tenure from evad- 
ing their feudal obligations.^ At times wardship was avtnded 
by agreement, as in the case of a Newcastle burgess who held one 
or more manors in the foreign.* The rule, however, was that a 
foreign tenure carried its obligations with it, and a buigess who 
held by a tenure outside a borough was in wardship during minor- 
ity if that tenure entailed it.* 

In most of the boroughs wardship of both person and tenements 
was a private concern except in cases of intestacy. Some cus- 

' Seyer, BruUd Charters, pp. 8, 9: " nuUus dominonim suonim piopta for- 
insecu terras hftbeat custodiam . . . filiorum . . . sed taotum cuitodiam tene- 
mentoTum suorum quae Buot de fcodo suo, donee aeUtem habeant" 

■ Walsh, Dublin, i, p. 379- 

* Chapman, Deal, p. 8; Lyon, Dottr, i, i^ i^, zlv. There was uotUng new in 
the giant to the Cinque Portsi the king merdy reootmced " wardship of hein by 
reason of lands . . . within the Ports of which neither we dot our predecesson 
have had wardship." Cf. a like statement in n^ord to marriage. 

' Gt,\e,Corperalt System of trdand, app.,p.i^: as at KSkenny when the libera 
of Dublin is given in regard to wardship ' niai de me [W. Manbal), sicut praedictum 
cat, extra buigum in capite tenuerint.' At Wataford (C. C. R., i, p. 158, a, 1333) 
a burgess's foreign lord bad wardship of tenements only. 

* C. C. R., ii, p. 170: he avoided mairiBge as welL 

* In 1379, i» ^B couise of a suit in the Hustings with idetence to the owneribip 
of messuages in London, a charge was made that the feoffmoit had been obtained 
by fraud practised during the ward's minority " while she was in the custody of 
R. in the County of Devon (wh«e she has otbci lands), to whom the said custody 
was demised by Heniy III " (C. P. R., a. 1179, p. 406}. These lands in Devui 
may have t>een held under military tenure, but socage tenure was not always 
exempt from wardship, as in the case of a " messuage ... in Botesford and 
Plympton, ooimty Devon, ... the same . . . held m socage by the sole service 
of id. ayearoIH., a minor in the king's custody" {C.P.R.,a. 1394, p. ia6). 
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tomab however forbad any immediate lord of a tenement, usually 
called the ' chief lord ' ' from acting as guardian, as at Ipsvich,* 
Dunvich,* and Castle Rising.* Nearly all the borough cus- 
tomals provided for wardship of persons and tenements. At 
Bury Saint Edmunds at one period the nearest relation was 
guardian,* at another the mayor and aldermen had wardship 
of. orphans.* At Nottingham, in one case at least, an heir 
appointed his own guardian; ' at Hedon the mayor and coroner 
took charge of tenements falling to those under age.* 

At Canterbury the wardship of orphans was given by the 
' bailiffs and zii ' to the nearest in blood to whom the heritage 
might not go.* The sams custom obtained at Ipswich, and a 
guardian was held strictly responsible for waste to an heir's 
property.** Sandwich, and by implication the rest of the Cinque 
Ports, had the same custom as Ipswich and Canterbury, and in 
this case the king seems to have acted as an overseer of the town 
magistrates, holding them to a strict performance of their duty, 
intimating that he has been informed that they have been derelict 
therein, and insisting that the civic authorities not only shall 
not act as guardians themselves but also shall not allow others 
so to act who have any possible interest in the minor's heritage." 

' Sometimca cainUl lord, the one next Ibe actual holder. 
' * Lt Domeiday de Gippevyt, pp. 69-90; Bacon, jlnnoflj ofIpimdit,p. 34: "not 
diall any sudie cbeife lord have any . . . ward." 

* Bardy, XoMi CiiirtantM, p. an: no lord shall have ' custodia.' 

* Fukin, Lyitn, p. 905: " his kin or next cumin by the mother'* aide." 

* Arnold, iiemonaii of St. EdmuntTi Abbey, i, p. $0$: "oonsuetudo eztitit 
latMDe burgi ut prozimus consanguineus habeat wardam pueri cum haereditate." 

* md., iii, p. 305; from the unconfirmed charter of 1337. 
' Stevenson, Reeerdt of NoUintham, i, p. 71. 

* Boyle, Hedon, app., p. liix. 

* H. M. C., Rep., g, pt. i, p. 171: this is the law of wardship for the socage 
tenure in En^^and and (later) of the feudal tenure in Normandy. 

" Bacon, AmimUs ^ Ipsmcht, p. a;. 

" Boys, Saniwkk, pp. 514-516, a. 1351. In conwleration of the fact that the 
king was Edward ID, <Hie must understand royal goveminent or some fraction 
thereof in place of ' king.' The wrongs of orphans could mean little to Edward HI, 
at that time still flushed from CrCcy. Perhaps the borough magistrates also felt 
that victory entailed immuni ty from legal penalties; the Cinque Ports were 
Edward ni's right hand tn his wars with France. The proclamation to the mayw 
aod jurats is to the effect that the king having heard that orphans have been HI- 
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The whole proceedmg was probably suggested by Edward I's 
dealings with the burgess^ of Berwick, the mayor and bailiffs 
of that place being charged with the execution of the part of the 
charter relating to wards and with a supervision over guardians^ 
The king was the lord of Berwick and the Cinque Ports, all beii^ 
royal boroughs, but his assumption of the position of guardian- 
in-chief had nothing feudal about it; the king acted here as h«ul 
of the state and not as a feudal lord, and the result of this action 
was, in theory at least, to prevent the making profit of an heir's 
expectations at the expense of his inheritance.* 

The age of majority, when wardship ended, varied in different 
boroughs and even in the same borough at different periods. 
Very often it was determined not by years but by ability ' to 
number' (lod.; infrequently i2d.) 'and measure' (a yard or 
an ell of cloth). The usual age was i3 or 14; at a few boroughs 
it was 21.' 

Relief 

From this incident the older and larger boroughs were free 
in the age of charters and customals, and, using the term in its 
exact sense of a payment of money from an heir previous to his 

treated, it b hit commind tluu the mayor and jurats " do in our name and by out 
authority " app<uiit guardians, etc. (p. 515) " and our will a that neither the mayw 
DOT jurats ... do have the care and custody of orphans, tmleaa apedally ^tpoioted 
by the will of the aiuxstor and having no possible interest in the inheritance " 
(p. 515). The town magistrates embodied these orders in a resolution and governed 
themselves accordingly. 

' Soott, Bertnck, pp. 246-147. 

* Private dealing in wardship and marriage seems to have been very oornmon 
in some of the boroughs, notably London. See R. R. Sharpe, Cdi. of LeUert from 
Mayor, etc., pp. 160-161, a. 1368-69. As a result of such transactions the aid of 
the royal govemroeot was sometimes invoked to prevent fraud, as at Mailborough: 
C. /. if., i, p. 127. 53 Henry HI. 

■ At Hedon at one date it was 16, at another it was 11 (Boyle, Bed«n, npp., 
p. Iziz); at Ipswich 14, sometimes i» (Bacon, Aiinallt ^ Iptvkhe, pp. 73,87,9a; 
Lt Dometday dt Gippevyt, p. 88), but this ' age ' was proved by ' numbering aiui 
measuring'; at Yarmouth 11 (Swinden, Yennoulk, p. 155); at Hereford ability 
to number and measuic (Jahnaon, Ancient Cmloms of Htreford, p. 15)1 at Canter- 
bury 15 (H. M. C, A«^., 9, pL I, p. 171). See also Pike, Year Book 13-13 Edmtrd 
III, p. 336; Parliamentary Papers, 1835, zzvi, p. 3838; Ciarlae, PrimUgia, et 
ImmunUatet, pp. 80-81, 86; Gilbert, C^endar of Recordt of DMin, i, pp. atSi 
319; Ptaeil. WettmoH. Abbr., p. 314, roll 77; Mn. J. R. Green, Town Life in the 
Fifteenth Century (1894), 1, p. aoo; Bracton, De Le^bus, v, p. 177. 
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CDtering OD an inherited estate, it seems that most of them, if 
not all, had always been free.' A few customals and those charters 
to created boroughs which go into particulars * state the absence 
of this incident. Such was the case at Ipswich,* Cardiff,* and 
YoA with its suburbs.* Relief was unknown in the boroughs 
of Ireland, whose charters nearly always deny the presence of 
this incident, as at Rathcooi, where the Archbishop of Dublin's 
charter stated that, as the burgesses had never been accustomed 
to pay relief, they should always be exempt therefrom.* Rehef 
did not exist at Ronmey,' or, probably, at any of the Cinque 
Ports, at Kidderminster,* Tewkesbury,* Barnstaple,"' or Here- 
ford," or, in the later part of our period, at Bury Saint Edmunds. 
This is the rule in the older boroughs, whose customs usually 

* The ddzens of York paid tto relief {D.B., i, f. 198a); there is noieasoowhy 
York should have been ezcepdonal, in the Danelaw at least. 

* Host of these are only more or less perfect copies of the customals of lAAtj 
boroughs. 

* 'BvxsD.AntuUlt oj Iptmclie,-p. ^■. " dot shall any euche cheife lord have any 
relief." 

* Msttbens, Cardig Rteords, i, p. is; " no burgess shall give for his burgsge an 
beriot OT relief." Ipswich was a borough by prescription, the source of the quota- 
tion is the customal; Cardiff was a borough created by charter, embodying prob- 
ably tbe customal of some Norman ville. The result is the same. 

* Widdrington, Analtcta Eboraceiaia, p. iii. At Bootham, in an inquest- 
finding of riSb-Qo, the dtizens say that "the tenements there . . . are in all 
things of the same condition and custom as the other tenements of the dty, and they 
pay no relief," a finding consonant with the Domesday record. 

* Gale, Corporate Syttem, app., p. x: " quia de burgagiis suis rdevia dare non 
oonsueverant eis eadem remissimus . . . ita quod de dicto burgagio nunquam de 
cctero rdevium eidgatur scut Dec unquam ante tempus nostrum eiigi consuevit." 
Rathcod, Limerick, Waterftxd, and Cork have the customs of Dublin and Bristol, 
where there was no relief. The rest of the boroughs of Ireland have the laws of 
Breteuil, an extinct Norman vitle, where relief was likewise unknown. 

' Lyon,Di>wr,ii,p.33o: "no . . . relief . . . ahaUbedue tonolordoftbe fee." 

* Burton, Kiddtrmintler, p. 58. 
' Bennett, Tewkaimry, p. 311. 

>* Chanter and Wainwright, Banulaplt Records, i, p. 113; relief existed among 
cxtra-burghal tenants in IS74, but there is no proof of ita presence in the borough. 

" Johnson, Cuttomt of Hereford, p. »j: no ' foreign service.' — Inijisaholder 
of a tenement in the dty was impleaded because no relief had Eieen paid, the chief 
lord (another burgess) maintaining that sudi was the custom. He lost his suit, 
howe ver , because " nuUus sic tenens in [iberum buigagium in eadem dvitate 
xdebat dare Regj televium " (Madox, Pkma Burgi, p. 357, Herefordia). 
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neglect the subject or exclude it by inference in stating the nile 
for the transfer of inheritance.* 

There were, however, boroi^hs, created as a rule, and of small 
importance in the middle ages, where relief existed. It was 
probably an incident of the teniu% at Leicester, where the term 
occurs in grants and transfers of tenements within the borough.* 
Relief was owed at Dartmouth,* Exeter,* and at Denbigh,* 

1 In the absence of a customal, records of Uie tnmsfer of tenements often show 
the abseux of this inddent. These grants and tiansfen, hoirevei, seem at times 
to be drawn with intent to deceive, or more probably, the grantors, as is the fashion 
with the ignorant, fell upon forms of wordi which meant nothing at all, as far as 
the users thereof were concerned. For instance in 1353 a widow in King's Lynn, 
at that time Bishop's Lynn, left by will various rents and a tenement in the borough 
to her daughter for " the whole term of her life, together with the reliefs ... of 
■U that tenement " (H. H. C.,^^., it, af^., pt.3, p. 232). Lynn had the privi- 
l^es of Oxford as itated in a charter from the bisbop of Norwich in 5 John. Char- 
ten to qnscopal and abbsttal boroughs neariy always contain saving dauses; It 
■ecmed hard for a Ushi^ or an abbot to be perfectly frank or generous, aitd the 
Ush(9 added this: "salvia ipso ^mso^ . . . et comiti Arundel et hereditates . . . 
Ubertates et contuetudines quas ipai in praedicta villa antiquitus habuenut " 
(Parkin, Lynn, p. iif). The customs saved seem to be nomination of the bailiS, 
collection of rents of assize, court and court leet profits {ibid., p. 156). There is no 
word of relief even when the bishop gave the burgesses his forfeitures, etc, in 1404. 
No other record of the transfer of a tenement {ibid., pp. 1 tS-aoo) mentions rdief. 
A widow's testimony shall not condenm a whole dty. 

In 1373-74 another mdow, in Dover this time, bequeathed rdiefs supposed to 
•rise out of half an acre of land in Charlton Hundred (Statham, Daeer Charleri, 
p. )i), a small cnmer of which, however, lay outsde the Dover liberties (Samuel 
Lewis, A Tofcpapkical Dittionary 1^ En^nd, 7th ed., r848, i, p. 551). Possibly 
she was not, but probably she was, bequeathing something that did not exist. 
It is not likely that the term is equivalent to easements; it would be commonet in 
that case. 

' Bateson, Rtcordt of Ltiftfltr, i, p. 381: burgesses sometimes grant rents and 
reliefs arising out of a tenement to other burgesses. In this case the lord of the 
borough would be entitled to relief when an original burgage was transferred 01 if 
he were chief lord. Henry V rdeaaed the mayor and cororounity from relleb 
(iUif., ii, p. Mj). Much faith, however, should not be placed in Silverun, daughter 
of Robert leVilen,who gave a rdease from reliefs and homages in iiso (ibid.,i, 
P.3S3); the Lynn and Dover widows may have influenced her. 

■ H. M. C, RtP; s, p. S99 (» Ed. I): GUbert Fitc-Stqdien, tbe kvd of the 
borough, in granting a tenement retained a right to " ». for relief iriien fatUug 

* Bateson, BoroH^ Cushmu, ii, p. 61: " if one man holds a burgage of another 
l^ service, be may Mil it, saving the lotd't right, and if be sells it unconditionally, 
the relief is the lord's." Ihis is on its face Mily an alienation fee. 

• Willianu, Denbi^, p. 307. The charter was given by Henry de La^, and 
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where it was still paid, it is to be hoped with regularity, in the 
nineteenth century.* It was payable at Doncaster, apparently 
only when tenements descended by the law of intestacy,* and 
at Northampton, where it seems to have been due from those 
who received tenements by bequest and at the transfer of original 
messuages; * the amount was probably fixed at one year's rent 
of the messuage.* This incident is found at Pembroke,* Bide- 
ford,* Famham,^ and Portsmouth, where it seems to liave been 
due at the alienation of a tenement as well as at an heir's en- 
trance.' At Reading the corporation took a half-year's rent 
of a bxu-g^e as relief;* at Stockport this incident is found,"* 
at Manchester it was common." 

ntificd by Edwud I in 1190. No WdihniBQ might be a. buigcss in Denbi^ and 
the Engiisb " bdcs uid assigns ... of all the burgeaies aforeumed " must pay 
" to us and to our heits, the fint year after the death of their anceston, for the 
bmgoges . . . aforesaid, id. as rdief ." A few messuages paid ^d. a yeai and ddc 
paid t6d. as rent: in each case relief was the same. 

' AtDenbi^anditaoontributoryborougb Ruthin, Tcliefsof IS. eachand usually 
called beriots, still existed In 1835. Parliamentary Paperi, 1S35, izvi, p. 3185. 

■ Sai^y, Records of Dotiauter,^, p. t^: it was not a general obligation (iiHf.,ii, 
p. ao). In 1506 a record of the bll court leet states that a burgess had left a tene- 
ment in Bramwyth to his son by will but liad made no disposition of his other 
tenements. A " rdief therefore accrues of 4s." 

' MaAbam, ISttr Ciutumarum, p. 36: if one hold " loud, tenement, or rente " 
of another " l^ « litell servise of silver aerteyn named " [>. «., a fee-faim or burgage 
reat], " n bi gtaunte after the dethe of the tenaimt " [ ? devise), " relef theroffen 
•haUbegeven." 

* Maikham, Ziier CtMfwmorwM, p. 16. If a tenant held more than one tene- 
ment " of only the chef e lorde "(? one chief lord) be need pay but one rdief " (or all 



' C, P. R., a. 1378, p. 107: wd. 

* Watkii]s,Suf^iinf, p. 13: iid. Burgage rents in Bidefotd were 13d. or 6d. 
' Han, Pipt Roll of Ike Bishoprie cf Winektsttr, a. 1108-09, P- JA- 

* East, Recontt iff Fartimovik, pp. 53-55: in 1610 a son and a daughter, irtio 
inherit by will, enter and owe relief. The incidence of the obligation seemi uncer- 
Uin; in i6ao'45 there were recorded 6 alienations with relief and 16 without it. 
Cf. rdid at Exeter. 

* Guilding, Rtadint Recordt, iii, p. 55, a. 1631: it was called beriot. 
*■ &Kinbotham, Stockport, i, p. 163, a. i6a3. 

" Caur1LtttRecordtiifMimcieiler,i,p.304,a.is79'. inonecaseardief of 8s. 6d. 
is cotqiled with a rent of 8a. 9d. lliese court leet records of the 16th century an 
father quaint: in 1585 the leet jiuy " pctaentant quod cat una equa coloris white 
gny iomethinge fflayddtten etatis leptem Antwcum live plus." Ibid., i, p. 353. 
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HesiOT 

Closely connected with relief is heriot, here to be used with its 
strictly burghal meaning, ' some sort of anns,' a military chattel 
in one sense, though the records sometimes speak of a money- 
payment zs a heriot (as at Reading) and sometimes of rendering 
a chattel as relief. Heriot was never used with the villein mean- 
ing of * best chattel,' nor had the lord any voice in its choice; 
it was a de6nite thing — a sword, or lance, or bill — to be r^i- 
dered at a burgess's death. At times money might take its 
place, and it looks much like the heriot of the law of King Canute. 

This inddent is never found in any but some small purely 
agricultural boroughs. Its existence is mentioned only to be 
denied at Hereford ' in 1281-82, when the burgesses were gather- 
ing together their customs, not without price, for the men of 
Haverfordwest, who needed a customal; Newcastle; * Kidder- 
minster; * Tewkesbury; * and a few other boroughs of the middle 
class. In a still less important class of boroughs heriot was 
very present. Among them are Stockport, Salford,* and Man- 
chester,* where the terms burgess and heriot seem to have retained 
a military character and soxmd, perhaps from the days of the 
Danish kings, the echo of which is not wholly silent in the six- 
teenth century.^ At Manchester both heriot and relief were 

1 IfAaiaaa, Custona of Ber^ord, p. 26: no beriot waa due " to any one at the 
death of a dtizen dying witbio tbe dty or suburbs for any of bis tenements situate 
therein." 

■ Brand, Neacaslk upon Tynt, ii, p. 130: the customal embodies tbe usages 
temp. Henry I. See also Stubbs, Seted Cliorltrt, p. iii. 

■ BnitoD, KiddtrmtHsltr, p. 58. 

* Bemiett, Ttvikesbury, p. jai: some of these customals couple heiiot and fclief 
while denying their existence within the borough in question. 

* Tut, Mtdiaetal Manckaltr, p. 70: " cmn burgensis moiiatur heres ejus nullum 
aHud rdevium dabit mibi nisi hujusmodi arma, sdlicet gladlum, vel arcum, vel 
lanceam." 

* Wbitaker, ManchesUr, ii, p. ati: the Mauchestei charter says " alicujuimodi 
anna," which according to the extent of 1311 meant tbe aims usually used by a 
buigess (Tait, Mtdiaad ManchtsUr, p. 70). 

* Cowf Leel Recordi of ManchaUr, i, p. 167, a. 1374. Tbe court leet records- 
abound in such entries as " ad hance curiam venit . . . H. P. coram . . . senes- 
callo ibidem . . . et admissus est teitens et dedit domino puponem secundum 
consuetuedinem, que pu^o appredatus fuit ad xii d." 
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owed, sometimes by the same tenant,* and the two incidents were 
frequently confused.* It is noteworthy that both relief and 
heriot at the three above-mentioned boroughs went to the lord 
of the borough, elsewhere they were apparently the chief lord's 
due, and this condition probably held good at Binningham.* 
At Lichfield heriot was an obligation resting on every burgage 
and seems always to have been a payment of money.* At Oswes- 
try heriot seems to have been paid to the chief lord from the 
effects of one who died tenant of a burgee.* If this heriot were 
a rendering of arms a better example of survival could hardly 
be provided, for the original heriot was a military payment in 
kind from the dead man's goods, whether these goods had been 
given him by his lord or not, while relief came from the heir. 
The ideas are different though the result is the same. Heriot 
at Oswestry was the same as the heriot of Canute's law; at Tut- 
bury and Uttoxeter also it retained its ancient meaning,* though 
the word itself is denied, no doubt for the reason that the heriot 
of the country at the time of the record ' was universally a best 
chattel or best beast. 

It seems that burgesses before the Conquest were fairly well 
accustomed to rendering heriot, though the incident was by no 

' ComtSteerdsofMatickaltr,l,p.aa^: a tenant who paid about a yeu's rent as 
rdiefiendered also a dagger which was oiux his hthet's. HeriotsofteD^>peara36d.; 
on one occasion this amount was paid for aberiot and a relief as well (>MJ.,i, p.4i). 

* Heginbotham, Stockport, i, p. 163. At the great leet ol 1569 a burgess's son, 
at admission aa a tenant, " soluit Relium va. Abyll " (a bill}. The Norman auper- 
structure and the Saxon substructure are cominin^ed brae. 

' Mrs. J. R. Green, Town Life in Ike Fifteenlh Cealury (1894). i. P- »o' : the heriot 
•eems to have been a bill 01 pole-ax, or 4od. in commutation. 

* Hanrood, Lichfield, p. 381. Though paid in money it seems lathei a com- 
mutation for the heiiot. According to the corporation records a survey (extent) 
in >6Ed. (?IV) showed that there were then 3S6) burgages, each of which 'payeth 
for heriot.' 

* Cathrall, Oiatilry, p. 47: " whoever lived in the house of a burgess, and 
happened to die there, the burgeas was to have a heiiot after his decease." The 
customal docs not state whether the heriot was a chattel or a commutation therefor. 

* Moaley, Tuiiitfy, PP- 367-368: " the burgesses of Tutbury . . . (and) Vttoie- 
ter . . . shall pay noe henyotts nor frythiilver, nor rent hens nor other duty, 
but after the deathe of theire ancestors, the king shall have theire " (i. e., the ances- 
tors') " chiefe weapon in lieu of a berryott." The rendering is to the lord of the 
borough: cf. Manchester and Stockport. 

' I Henry V. 
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means universal.' Perhaps this may help to explain its infre- 
quency in the later period, for where retained, its military char- 
acter raised it above the villein heriot to the feudal relief, while 
this very mihtary nature made it inapplicable to the larger com- 
mercial boroiighs.* 

Escheat 

This incident will be dealt with here in its accurate meaning — 
the lapse or reversion of an estate to the next lord on the failure 
of heirs, the term heir being used in the strict feudal sense.* 
Borough charters and customals rarely mention the matter, but 
the Calendars of Inquisitions post mortem, the Hundred Rolls, 
records of transfer and descent of tenements, and soiutKS of like 
nature contain abimdant evidence to show that escheat was the 
lord's due; that a tenement which lacked an heir did not fall to 
the community, as was the custom in many German dties; and 
that his right to escheat was seldom disputed openly. They 
also show that the lord, if he were not a biurgess, had to be watch- 
ful that he got his due. In dealing with the subject we shall 
treat in order: recognition of the lord's right; his claims where he 
fears that he is losing escheats; his actual loss; and his giving 
the right to take escheats to a person or to a community. 

At Ipswich the customal recognized the chief lord's right to 
escheat " when it is due by law," * and at Berwick, after its recon- 
quest by Edward m, many tenements escheated to the king, 
not it would seem on account of the townsmen's resistance, 
which could be called treason, but because death or expulsion 
of the holders had left their messuages tenantless.* Bui^ages 

I Ballard, Domttday Boroughs, p. 49. 

■ At LauDcestoD there is casual reference to heriot. In the i6th centuiy there 
ue two tenements which owe " betiotes whan itt fallith " but they seem to be 
outside the borough; the heriot b pait of the rent. See Peter, tamicgsloH, pp. 174, 
160. 

' In the sources escheat is often used in the sense of forfeiture. For the latter 
incident see p. 33. 

' Dtmeiday dt Gippaoyt, p. 141; Bacon, AnttMs of Ipswicke, p. 34. In 1376 
there is a record of a messuage " holden of the king " which escheated because the 
hdder"was a bastard and died without heiie"and therefore was kinleas (.Hid., 
p. 781 see also p. 79 for an escheat by death). 

* Scott, Btnekk, [^. 149-350; they fell to theUng not as lord of the borou^ 
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escheated ' for lack of heirs ' in Liverpool,' Liskeard, where the 
burgesses were seemingly responsible for the rent,* and Hull,* 
where however the consdence of the community had been awak- 
ened by an inquisition ad quod damnum. 

In Rospont (Ross), and in Old Ross before it had quite lost 
its burghal character, tenements fell into the hand of the king's 
representative or justiciar, at that time R. Bigod, and thence 
apparently into the king's hand, though the earl for a time 
retained them.* At Cambridge • and Leicester • the king was 
careful to retain his right to escheats while parting with other 
privileges; at Richmond his example was followed by its earl.' 
Norwich illustrates the common usage in respect to escheat with 
so clear, concise, and yet comprehensive a record that the report 
of the inquest-jury concerning an escheated tenement in that 
city merits quotation; " Reginald de Cressy, parson of churches, 
had a bastard daughter, Isabel, whom be enfeoffed of the said 
messuage. Robert le Blund took her to wife and they had a 

(see LoodoD and Oifoid custom, p. 17 bdow) but beoiuse be was the only lord 
Kmaining. Burgages in the connected barony of Lindsay escheated at the same 
time {Benoick, p. 951). 

■ Picton, Liverpool Records, i, p. iz: the bailiffs account for the rent of " three 
parts tA one burgage and of five sellions of land wUch fell into the hands of the 
Lord by the death of John Botiller a bastard," a. 134G. 

* Allen, LUkeard, p. 31: the burgesses in 1301 "render for a certain burgage 
thcnol escheat is. 6d." in addition to their usual j!rm« burgi. 

* Frost, Hvli, p. 15: the writ concerned a messuage wliich I. " quondam bur- 
gensis dicte ville " held of the king and which, through I.'s death, had come into 
the king's hand. 

* Hore, Wc^eri, i, p. 143. In iiSo-Si, the praepoaitua of Ross returns, among 
his other accounts, tlie rents of certain stalls " which art taken into the band of the 
Eari by escheat." In Old Ross, probaUy still a borough, among the accounts 
is one concerning a tmement escheated through the death of the previous holder 
(Hmc, We^ord, i, p. rj]). In 1304-05 the king's escheator for Irdaitd stated that 
R. Bigod " was in seisin of a certain tenement in the town of Ross as of escheat by 
the death of R. M." (Bnd., I, p. 166). 

* Cooper, Cambridge, i, p. 91. In 1340 the king granted the new-made Eari 
ot Cambridge the castle and other royal property in Cambridge " saving to the 
king . . . escheats pert»ning to the Castle and town." 

' Batcson, Recordi of Leketltr, ii, p. mo. The lease of the farm of the borough 
bom Henry IV in 1404 saves to the king his escheats. 

' C. P. R., a. 1436-41, p. 5og: John, Eari of Riciunond, granted the borough 
with pasture to the burgesses for £40 in 116S, escheats to remain with Mm. 
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son, Reginald, who eight years ago withdrew from England, and 
because the jury know not whether he is alive or dead and there 
is no other heir, the messuage has been taken into the king's 
hands, and deUvered to the bailiffs of Norwich until the king shall 
direct what he wills." • 

Messuages are spoken of as being or having been escheats 
to the king in Windsor * and Northampton ; * at Southampton 
escheats were due the lord of the borough, in this case the king.* 
Because these instances show that the borough lord was entitled 
to escheats it does not follow that they went to him over mesne 
lord's heads; such is not the rule. 

In the case of the luckless Jews, however, no rule except the 
king's caprice seems to have held. " What belonged to the Jews 
belonged to the king," and many a messuage passed into his 
hands, though commonly imder semi-legal forms, the heir's rights 
being apparently rompletely ignored, only because the holder was 
a Jew. This is robbery rather than escheat; it is an inheritance 
tax on realty of one hundred per cent, much like ancient theoret- 
ical relief and not very different from actual relief in the days 
of William the Red. Probably the reason why it was regarded 
as escheat was because the king was in a sense a Jew's only lord.' 

' C. /. if., i, p. 166 (47 Heniy III): the escheator b not known for the writ 
(original) is lost. Eight yeut are not necessarily the limit of time beyond wMch 
an beit loses bis rights. 

* C. C. R., i, p. 444: the date is 1155 and it is doubtful whetha Windsor was a 
borough at that time. 

* C. C. R., i, p. 451, a. 1356: the king granted a house which had come to him 
by the death of the holder (Leo, a Jew) " without ao heir and intestate, so that the 
king may give it to whom he will." In the same year the king recovered a tene- 
ment ID Northampton against Adam the Fleming as bis escheat. 

' Caiendarium InguUitiotaim ad qv«d damnum, p. 348, a, 1401; "W. B. W. 
dcEunctus tenuit de nobis in burgagio die quo obiit . . . tenementa . . . que 
ad DOS tanquam escaeta nostra pertinere debent" 

* R. B., i, p. tig. At York QiejuraUires " dicunt quod domus que fuit Isaac 
Judei debet esse escaeta domini Regis eo quod quidam murus dicte domus 
<^>pressit eum unde oUit." This is called an escheat; it is as much a deodand. 
The house foils on its owner and thereby into the king's hand. Also (ihid., p. 119) 
atVork aburgeas"amisitin Judai3mo"amiU,etc.; thejewdied; " unde debeient 
esse escaeta domini regis." "ntereisnowardof heirs and tbelattercaseshowshow 
the king robbed bis Christian subjects by robbing the Jews, for if the mill had been 
mortgaged to the Jew the mortgagor bad no redress, there was no equity of redemp- 
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It is probable that if a Jew's tenement had any other lord than 
the king such a lord lost his rights. An escheat might come to 
the lord through the late holder's neglect to make a will ' and a 
rdigiosus who kept his vows sometimes thereby enriched his 
chief lord.* These are instances of escheat to a chief lord of the 
fee without the borough, but there were the chief lords within; 
almost any biu-gess might stand in that portion for almost any 
tenement. So might the commonalty, which could and did hold 
real estate, at an early period in some boroughs, and in such cases 
took escheats.* In London,* Canterbiuy,* and probably Bristol 
and Oxford,* all escheats went to the lord of the borough, in these 
cases the king; chief and other mesne lords lost their rights. 

When escheats were due to the lord of the borough they seem to 
have had a constant tendency to slip away from him. This feature 
is present in many records of which real property is the subject, 
sometimes only as an impression gathered from the spirit of the 
record, but often specifically expressed in efforts toward preven- 
tion, as in the general directions in the Hundred Rolls: " touching 
the king's farmers who hold cities, boroughs, or other manors 
of the king at fee-farm and who by reason of the farm take the 
escheats and alienate or retain them." ' In the case of a borough 

don then. All u done thiough • juiy, however, and nothing before the mortgagee's 
death. Therefore caveat mortgagor. 

' C. I. Jf ., i, p. 118: in London in 53 Henry in certain houses " late of the said 
W- ... are the king's escheat because the said W. died without heir, and made no 
mention of them in his will." 

* C. I. it., i, p. 341, 54 Henry III. A tenement at Cumbe, held of the king in 
chief, ctcheati to Mm for lock of heirs. The ludder was a cafpelanus, evidently 
not of the style of Reginald of Norwich. 

* Gilbert, Rtcerds of DiOlin, i, p. 106, After the great fire of 1185 the Dublin 
authorities let a piece of ground which had " escheated to the citizens." A ' noti- 
fication ' by the mayor and commonalty of that dty (ibid., p. 88) states that " when 
any penon lidding a tenement m fee from a citizen dies without direct hdrs, the 
tenement reverts as his CKbeat to the citizen from whom he held it," which is 
what one whould expect, " but if there be a collateral heir be b to have seisin of 
the tenemoit." Such a ikotifica&n seems needless. Possibly the burgesses feared 
the king's, or his ofBdals' intervention. 

* C. C. R., i,p. si; P. R. O., coram rtge, 199, m. 80; Phc. Wtslmen. Abbr., p. 310. 

* P. R. 0., coram regt, 356, m. 141. 

* For authority and discussion of reasons see Forfeiture. 

' R. B., ii. p. 391; Maitland, TawHthif and Borougli, tq)p., par. 11& 
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at fee-fans, as almost all the larger boroughs were at this period, 
those against whom the inquiry was directed would be the bur- 
gesses as a community, for the fact of coiporateness is there 
whether the theory is or is not.* Nor was the king the only lord 
of a borough who saw his escheats threatened ; at Leicester the 
lord had difficulty in keeping his escheated tenements out of 
the hands of the burgesses, who had adopted the simple and 
well-intentioned though ultimately futile expedient of refuang 
to pay the rents thereof.* 

In addition to these general cases there are many instances 
of attempts to get isolated escheats, or at least to make sure 
that such should not escape when they became escheats. It 
was even pos^ble for the king as lord to give or sell a tenement 
never lawfully his on the pretence that it was an escheat, his 
efforts however meeting with no more success than those of the 
Leicester burgesses.* The royal government seems to have 
maintained a system of espionage over escheats in the boroughs, 
for it nearly always knew more about them than did the borough 
magistrates, notwithstanding the fact that the mayor, where 

' To the sherifE of Bristol in 1384 came a writ of proteifie to see to it tliat Anne 
(of Bohemia), Richard'sfirst consort, to whom he had given his privQ^es and prof- 
its in Bristol, should not lose her rights. "Cum per . . . littens nostras patentEs 
dederimui . . . consorti Anne . . . diveisa tenementa cum escaetis omnibus 
teDementis . . ." (Bickity, Litlie Red Book of Britlol, i, p. i»6). It would appear 
that the Bristol community or corporatioa, foT the dty was a county borough in 
1384: were trying to keep the king's escheats, as the city of Cambridge may have 
tried in 1179. 

* BUeaon, Reconis of Leketler, ii, pp. 150, 159. In 1377-7S the mayor and bur- 
gesses were charged with three years' arrears of rent of tenements " bdng in the 
hand of the lord by escheat." It seems that the defendants bad been applying 
the rents of the tenements in question to their own use " contrary to the form of the 
same indenture thus agreed upon with the council of the lord " by which indenture 
" the escheats of free tenements " ate saved to the lord. The burgesses lost their 
case and had to pay jCio and more of arrears to the lord, John of Gaunt. 

' C. I. M., i, p. aa;. At Cambridge in 53 Heniy m the inquest-jury found that 
" the houses late of the said T. are not the king's escheat through his " (>. e., T.'s) 
" death, and the king can not give them away irithout injury to Luke " because 
the houses in question had been given " to the said T. aod the heirs of his body, 
with remainder to the said Luke," strengthened by a filial concord of the whde 
transaction made at Westminster in 41 Heniy in. Of course the king lost the 
messuage, but so sure was he of it that he bad given his supposititious and premature 
escheat to Sir Ralph Pirot, " who bad ejected the said Luke by force." 
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there was one, was commonly the king's escheator. Even the 
htmiblest tenement was watched. At Suwerk (Southwark) 
it required the efforts of an inquest-jury to keep a stone-cutter's 
house from seizure.' 

The king was not the only lord who thought it better to have 
claimed and lost than never to have claimed at all. It seems 
that on a few occasions certain bishops were either led astray 
by his example, or were forced into illegal action, or else that the 
king impelled the keepers of the bishoprics during vacancy into 
like indefensible proceedings.' The last is certainly the correct 
interpretation of the king's attempts to acquire burgages at 
Wnchester and Canterbury, and the inwardness of the proceed- 
ing seems to be that the king was desirous of getting what he 
could out of the bishoprics during vacancy, escheats included. 
Such falling to him, he would have the right to give them or to 
sell them, though their rents would still be payable to the bishop 

' In 50 Henry in an inquisition ^1 moritm wu held in respect to a max- 
fader's tenements, even though he had a daughter, who wu also heir to bis deceased 
brotfaer's tenenunt In 31 Henry HI at Hereford (C. /. U., i, p. 1$) the finding 
in respect to a messuage balked the king's attempt. In 41 Heniy in (C. /. if,, 
i, pp. 113-114) the hdrs of Patrick de Chaors (Cahors) retained thdr tenements 
against the Icing's attempt at seiiure. 

■ C. /. U., i, p. 13s (45 Heniy HI). A writ addiesaed to the keeper of the 
bishopric of Winchester ordered an iitquisition coitceming " divert tenements 
(in Winchester) held of divers lords by divers rents," most of the teiwments having 
been in the hands of one man whose death was the cause of the inquisition. He 
had hdrs however so the tenements could " in no wise ... be the escheat of the 
said bisbt^c." 

At Thame there are similar instances of endeavors to acquire lands held ' in 
butgagio,' notwithstanding the fact that the deceased tenant had " plures con- 
sanguineos de terris et tenementis piaedictis baereditabiles," 49 Ed. HI. One 
J. died seised in fee " de uno burgagio ... in villa praedicta " (Thame) in 
47 Ed. m. The bishop of Lincoln, who was the offender in each case, " intravit 
et ita tenet ut escaetam . . . pro defects heredum, ubi plures sunt de sanguine 
praedicti J." The messuages were the object of another unsuccessful attempt in 
17 Rich. II (Modoi, Pirtna Burgi, p. 41). Utame may have been a borough, but 
it is doubtful, though the messuages are repeatedly said to be held ' in burgagio.' 
If it was not a borough the law would consider the tenements held in socage. 

At Canterbury in 55 Henry IH (C. /. M., i, p. 13S) was another attempt to 
acquire tenements while the archbishopric was in the hands of a keeper. The 
burgess, however, " held rtothing of the archbishopric in chief " (that is, the arch- 
bishop was not his chief lord) and " it canrtot be the king's escheat, for he left an 
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if he were chief lord. Perhaps the king's seeming avidity is due 
to the thoroughness of the royal officials and the accuracy of 
their accounts as much as to royal greed. The king's own prop- 
erty in Wnchester was watched over quite as sharply,* and to 
judge from the care with which the king, or rather his ministers 
for him, looked after his chances to get escheats, in which laudable 
and strenuous efforts no reign shows so much misdirected energy 
as Henry Hi's, it seems almost impossible that any tenement 
could escape which should come to him by law; and what is true 
of the royal boroughs is probably not untrue of those held by 
barons and bishops. 

Yet there is evidence that escheats sometimes did escape the 
lord for a time at least, and that occasionally an isolated tene- 
ment got out of his hand, as a case in London diuing the progress 
of the 'Great Inquiry' of r279 illustrates; what makes the instance 
odder is that the tenement in question of which the kii^ could 
not keep track seems to have been a royal wine-cellar.* That 
the London jurors should be ' wholly ignorant ' is not so odd; 
ignorance in such matters was wide-spread throu^out the 
boroughs. Compared with the extent of their knowledge of 
other subjects it seems especially dense among the Cambridge 
jurors.* Another possible way for the king to lose his escheats 
lay in their detention by one to whom he had granted a borough.* 

' C. I. it., i, p. a&$. llie finding of the inquest-jury was that • certain messuage 
was not the king's escheat foi he had given " it to the said G. and his heirs, and he 
had a son." Again in another inquiution-finding certain houses " are not the 
king's escheat through " R.'s death on account of the manner of tlieic acquistion. 
Tlie writ is to the mayor and bailifis. Both inquests were in 56 Henry ni. 

■ R.H.,i,p.43a. CoDceming this tenement the jurnlOTM" dicunt quod quedam 
domus quam W. H. tenet in dvitate Londonia fuit aliquando in dotninico corone 
domini regis et celarium ad vina domini reps hosfMtanda, qualiter et quomodo 
a manibus domini r^s fuerit alienata, penitus ignorant." The tenement is inquired 
about and reported agun; the jurora are stilt ignorant (AU., pp. 419-430). The 
messuage may be a lawful escheat or it may have previously escheated and escaped 
the king, probably the fonner. 

< See R. H; ii, pp. 356 et leq.i the Cambridgeshire inquest-finding. 

* This grant of a borough was usually a giant by the king of whatever profits he 
got from ijie town; that is, it meant a grant of the iarm oi tbe borou{^ or of the 
fee-farm rent {Pirma Bvrgii if the borough was so hdd. Only the smallest royal 
boroughs were c(Mnm<mly so granted, usually fOT life or a term of years. The 
grantee, who was as a rule a noble, or a bishop, or sometimes the ' king's consort,' 
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There was also much indirect loss of escheat to both chief lords 
and the lord of the borough through alienation either to the 
community within which the tenement lay, or to a community 
of the religious. In addition it was possible for those whose duty 
it was to see that the king did not lose his lawful escheat to be 
instrumental in doing the very thing which they were supposed 
to prevent.* In the baronial boroughs escheats may have escaped 

(Minmonly bad the right to take cacheats during the period of the grant (Bickley, 
LiMe Red Book of Bristol, i, p. 196). This was not a permanent loss oF escheats 
to the king ai lord of the Ixvough, but only of those which happened to fall In dur- 
ing the interval of the grant. The grantee however frequently did what he could 
to make the loss permanent even though he had never had any right whatever 
to take escheats. In 1113 the king complained to the archbishop of Dublin, 
justiciary of Irdand, that Thomas Fltx Anthony, who had been given the grant of 
the dty of Cork, " as far as bdonga b> the king," in 1113 and who had had the 
Firms Burgi for three years to buQd the dty wall, had detained some of the king's 
escheats (Caulfield, Council Book of Cork, pp. xii, ziii). The Finna Burgi never 
contained the rents (not oripnal) or prices of escheated tenements, unless such were 
specifically indicated as being contained therein. The fact that Thomas Fits 
Anthony, or any one else, had a grant of the Firma Burgi did not give him the 
■lightest right to retain them. The chaniixa for usuipatioD in Irdand were excdlent 
about this time, and Thomas Fltz Anthony did not fail to inqirove them ; 
in IJ16 the prior of Cork complained that Thomas had disseized him of two bur- 
gages; the wave of objection went from prior to justiciary and justidaiy to king, 
(torn whom came nothing but the advice that the prior might have an assize of 
Bovd disseinn, which he could have had in the first place for the asking under the 
bur^ial name of the assze of fresh force. 

> See Hote, Wt^ord, i, p. 166. The eacbeator said that while R. Bigod was 
holding lands in Irdand, and before he held them " to himself," he had alienated 
two tenements, which had escheated, " to the . . . disherison of our lord the 
King." In like manner the king's escheatoti may have letained at least a part 
of the escheats, sometimes legally as the result of an agreement with the central 
government. Such an arrangement however was not likely to affect the boroughs 
to any extent, especially after the custom became general of making the mayor the 
esdteator (see Mrs. J. R. Green, Tmim lAfe in tke Fifktntk Centitry.i, p. 30S, note i). 
Accordug to Lant^aiMl the lawyers too seem to have had th«r share in kee{nng 
his escheats from the king ((Mf., p. 130, note 3) but the reference is probably to for- 
feiture. In Dublin in rsa? arose a case which looks as if the escheator bad legally 
retained escheats: Fromund, son of Sir Nigd le Brun, had a diqiute with the 
GMnmonalty over property which both he and the commonalty had granted to a 
burgess. That he, and itot the commonalty, bad the right to give the tenements, 
nUch had come to him from his father who was escheator for Irdand, was decided 
by the court (GDbert, Record* iif Dublin, i, pp. 115-116). What gives the case the 
appearance of a retained csdieat is the action of the commonalty, whkh had the 
dtaposal <rf property of its own which might escheat to it. 
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the lord oftener than they did in the royal boroughs, for the 
barons' machinery of supervision was not so effective as the 
king's. Even beyond our period the burgesses of Hedon stood, 
and lost, a suit at law before they gave up illegally retained 
escheats.' Though what happened at Hedon may have happened 
at manyan obscure borough whose records still lie buried, such loss 
could not have been large compared with that due to corporate 
ownership. When a tenement passed to the commonalty or 
to the church that ended the lord's rights thereto; a universUas 
was the lord now, and as such took its escheat.* 

> Bojde, Btion, pp. 119, 115-137. In 1630 Loid Dunbti, who bdd the seigniory 
of Holderoess, brought Buit igainit the mayor, bailiffs, and buigcwes of Hedon to 
recover his escheati. The defendanti admitted that they had retained escfaesta 
and affinned that they had a right to do so through immemorial custom, and alio 
by vlitue ol charters and grants. Of these last however they had none to dow, 
iriiile thor custom was by no means immemorial. They lost their cue, althou^ 
it «ras proved that for some years the coumunity had kept escheats for \»A of 

* At Bridpott, probably Itinp. Ed. II, the baiUSs of Bridport along with thdr 
fellow-buigeaBes granted a tenement for a price paid down and a yeariy rent, but 
the grant provided that in case the last holder came home " that the five marks so 
paid to the burgesses are to be returned." The community Gord) had token its 
escheat but gave the former bolder a chance to regain it (H. M. C., Rep., 6. p. 485). 

At Dublin in 131S the town magistrates ' set ' a plot of ground to a burgess 
who is to bold it " until daimed by the lawful heir." If he diould come the tenant 
may retain the land till paid for any buildings which be has erected. Again the 
community gives every chance to a possible bolder (Gilbert, Records of DMin, i, 
p. 117). Sometimes the borough and the church worked together (a rare case of 
agreement) as at Plymouth where the CM Black Book contains such items as: 
" that in case D. ... die without beic the c^t^l messuage of the late N. . . . 
^irobably D.'s father] wiU remain to the mayor and commonalty . . . for the use of 
St. A.'s church," an instance of the doctrine of uses to evade the act Dt Virii 
Religiotii. Both feoffor and feofee are virtually immortal (H. M. C, Ref., Q, pt. 1, 
p. 17a). 

At Bath early in Edward I's reign the jurors said " that the prior had acquired 
by gift or purchase, after he bad taken the city to farm, 17 tenements in ' perpetual 
alms,' out of which the king had lost escheats and other emtduments " (King and 
Watts, Munkipal Records of Balk, p. 1$). The loss of an escheat might sometimes 
be considerable. In 1194 an inquisition ad quod damtmin b Cambridge showed 
that if certain messuages and land were given to the University of Cambridge, 
the king would be damaged by the loss of the escheat to the extent of £40 (Mai thud, 
TouiHskip and Borough, p. :S6). Even as late as the i6th century passible loss 
of escheat seems to haunt the royal exchequer. Ctr. 1565 a commission reported 
that the soveceign would lose all escheats in Cardiff if certain privil^es were granted 



i^Goot^lc 



TEE INCIDENTS OP BURGAGE TENURE 33 

Release in perpetuity of the right to take escheat was rare. 
The bishop of London seems to be the only one to do so when, 
among other privileges, he sold his right to take escheats to the 
men of Maldon.' From the preceding instances it is clear that 
escheat in the boroughs was the chief lord's undoubted right, that 
the burgesses recognized this though they seldom exerted them- 
selves to aid the borough-lord, that where it could be of no 
disadvantage to themselves they seemed quite willing to tell the 
truth when an inqui^tion was held, that the lord's claims (the 
lord kill's at least) were frequent and usually unsuccessful, 
that he often lost his right on account of a tenement's falling 
into the dead hand, and that he seldom gave away or sold his 
ri^t. Baronial and ecclesiastical boroughs excepted, the cus- 
tom of the middle ages, though feudal in theory, was in practice 
and substance that of today; the king, that is the state, not the 
community within which the property lay, took property which 
lacked an heir or a mesne lord. The chief reason why escheats 
were so few was that an heir could be made by a will, and but for 
neglect on the part of the kinless holder to make a devise, and 
but for a custom in some boroughs which prohibited devise of 
inherited realty, a custom which waned with the middle ages, 
there need have been no such thing as burghal escheat. Even 
as it was, compared with the river of escheats which flowed from 
* the cotmtry into the royal exchequer the stream from the bor- 
oughs was an intermittent rill. 

Forfeiture 

Escheat is often used to mean escheat and forfeiture as well; 

each is a feudal incident. The history of escheat in the boroughs 

to the Esri of Pembroke (Matthews, Cardiff Records, i, p. 347), utd io 1641) there 
Kcm to have been disputes over escheats (ibid., p. 430). 

' C. P. R; a. 1403, pp. 307-308. The previous custom saved to the bishop 
" all eacheats o( land within the town . . . which shall always be reserved to him 
I^ reason o( his lordship of the town." In the futuie, however, " if any escheat 
from any lands shall come to him . . . within the town, the men of Maldon shall 
have a rent as much as the bishop used to have from such escheats." The three 
af<K«-mentioned widows (see Leicestei, Lsinn, Dover — Relief, p. »o), who busied 
thenuelves over homage and other terms of which they luew nothing, released 
escheats to the grantees, a meanin^ess proceeding in this case. 
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was usually and in theory the same as in the coiintry; the history 
of forfeiture seems to have been different.' For forfeiture was 
more than a feudal incident, it touched every free holder of land, 
and in the boroughs very humble men might hold land; men who 
were quite as capable of committing felony as feudal holders, 
and, so the court leet records say, much more apt to commit it, 
though their chances to be guilty of treason were somewhat 
limited. In the coimtry the felon's land was subject to ' year, 
day, and waste ' by the king,* after which it reverted to its lord 
unless the felony were treason, in which case the king kept it. 
Suppose a burgess guilty of felony. Did the king hold his tene- 
ment a year and a day and tear his house down, or, whether the 
king were or were not the chief lord, did he keep it for his own 
use ? Before coming to any conclusion it seems better to let 
the records tell their story, for the peculiarities of buighal con- 
ditions necessarily led to modifications and variations of the 
practice, at least in the larger and commercial boroughs. 

The course of a forfeiture at Norwich will answer the question 
for many boroughs. In s8 Edward I an inquidtion was held 
concerning two messuages in Norwich which had come to the 
king as escheats (forfeitures) through the felony * of their previous 
holders. Norwich was a royal borough and moreover each 
messuage was subject to a rent to the king's fann, and was there- 
fore an origioal burgage; the king was lord of the borough and 
ultimate lord of the messuages. The felons did not hold of the 
king however; had they done so their messuages would have gone 
directly to him anyway; one felon held his tenement of St. Olave's 
church, the other of St. Augustine's. The churches therefore 
were mesne lords and there may have been others. Followii^ 
the feudal custom the king would have had the right to his year, 
day, and waste, after which the churches would have had at 
least the land. Such was not the result however; the churches 
apparently retained their rents but the king got the messuages. 
At Norwich, in this instance at least, the king's rights overrode 

' ForfdtuK of dwtteU is ande from oui subject. 

■ Tlie timniar annua, din, H vaslvi of the sources. ' Waste ' is aometimet 
called ' strip,' the right to deoude oc strip the fdon's lands <A ti««s, buildiiigs, etc. 
* But Dot treaaon; in such a case the name b used. 
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those of mesne lords; the forfeitures went directly to him to be 
dealt with as he saw fit, so there is do question of year, day, and 
waste.' 

In London both forfeiture and escheat were always the king's, 
whose right thereto was well recognized by the citizens and was 
a frequent matter of record by the courts. In a plea before the 
royal justices a somewhat quaint reason why this should be so 
was given; t. e., that because no citizen owed homage or fealty 
to any one but the king, therefore no one should have an escheat 
but him. Though burgesses did not do homage they swore 
fealty; that, however, is no reason at all for mesne lords' losing 
their right to escheat. For the real cause one must look deeper 
and among vulgar commercial transactions rather than chival- 
rous feudal formulas.* Canterbury had the same custom as 

> Stanley v. Mayor, etc, of Norwich, f. i6, a. 130a. Acceding to the Norwich 
"n*"""' Uiis was not the usual course of forfeiture in that dty; a feloo's tenements 
should go to the chief lonl, who pays an a^inued value as year, day and waste: 
" et in casu uta fugitivui terramabjurans habeat terns et tenementa in dvttate et ilia 
tcnuerit de aliquo condve . . . per certum aervidum annuum unde eachaeta . . . 
debuerit . . . accedere . . . ^ipcedetur annus et vastus ... ad opus domini 
Regis " (Hudson and Tingey, Stcardt ej Norwich, i, p. 140). It is hardly liiely 
that there were two rules foi foifdture in Norwich, one for lay and the other for 
spiritual chief loids. Yet in a Ed. m; " R. le T. tendt unum messuagium de 
ptvyn Sancte Trinitatis Noiwid, et idem R. fedt quandam felomam . . . et eo 
pretextu idem prior dictum messuagium seiuviaet tanquam escaetum " {Cat- 
tndarium Rotuhmm Ckartarutn et laguisitionutn ad quod damnum, p. aSg). The 
two nKsniages <rf the record (rf 1300 never went to their chief lords; the king, 
Edward I, sold them: " Extension to G. de W. of Norwich ... in consideration 
<rf a fine "(at the exchequer) " of a grant " of two messuages in Norwich " escheated 
to the king by reason of . . . felony " (C. P. R., a. 1300, p. 558). The result 
was the same in either case; the king got the tenement itself ot its value. 

' In London foridture and escheat arc always the king's, as dedaied before the 
justiciary, Hubert de Burgh, in j and 10 Henry HI (Plae. Weslmon. Aibr., 
p. 310). Conditional estateshoweverdidnot escheat tothe king ((Mf., pp. 310 and 
317). 

In 1337 the king granted land " which is the king's escheat according to the 
tibcr^ of the dty of London, whereby all foifdtures of whomsoever they are held 
CKheat to the king, as admitted at the court hdd before the king at the Tower " 
{C.C.X.,i,p.sO. 

The custom of London in the matter of both escheat and forfdture is definitely 
explained in a so far unpublished record of 1 Ed. H: " Major et dves dicunt quod 
omnes eacaetae infra libeitatem dvitatia Londoniae de quocumque terrae teneantur 
sunt domini regis sive escaetae per fdoniam sive alio modo " (P. R. 0., curam nit. 
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London in regard to forfeiture ' and escheat as well, the king's 
right to the latter being confirmed by a jury of the citizens em- 
panelled to settle a dispute arising out of the ownership of 
tenements which a burgess claimed to hold by hereditary descent 
of the aldermanry of Westgate.* London and Canterbury are 
not peculiar in their custom in respect to forfeiture. At Oxford,* 
Grimsby,* Newcastle-on-Tyne,* and very probably at Bristol,* 
and York,' mesne lords had lost their right to forfeitures and had 
been reduced to what Haitland called ' men with rent-charges.' 
When it was legally decided that this was because the burgesses 

i94,m.Ss: the above-quoted pleu of 5 ftnd lo Heniy in are bIbo dted u previous 
leooidi). 

In 3 Ed. II the king by judgment secured a messuage in Ltmdou bdongiiig to « 
butard who died without heira; again it was declared that all escheats in London 
bdonged to the king (P. R. 0., coroM ret*, 19Q1 ni. 80, extracti from j and 10 
Henry in given on m. S6 dorse). " Et hac redone debet dominus nx habere 
hujuamodi eacaeta {i. e., both [orfdtute and escheat] et non alius quia nuUua de 
dvitate debet facere homa^um vd fiddilatem nisi tantum domino regi " {carom 
retfi, m. 80 dorse). TUs is the fandful and inconsequent reason mentioned in the 
text. 

' Plac. Walmon. Abbr., p. 319. In 8 Edward II in tbe course of a suit before 
the royal justices at Westminster it was dedded that the king had all f<wfdturcs 
in Canterbury. 

* Hie question at issue was whether tenements held of this aldermanry should 
csrbeat to the burgess or the king, " et tvpti hoc jurfatoies] istius dvitatii quedti 
si quis babeat escaetam in dvitate ista alius quam dominus rex dicunt per sacta- 
mentum quod oon " <P. R. O., coram rep, 356, m. 141). 

* Calendarium IngviiUiimiim ad gaod dtttHnuin, p. 301, do. i6, ii Ed. Ill: 
"unumtoftum . . . in suburbiolOioniae] quod fuit Vini leLonge pro felooia quam 
idem Vinus Eedt Buspensus et quod ad manus Regis ut eaoeta [forfeiture] devenit" 

* H. M. C, Rep., 14, app., pL 8, p. 145. 

* Calendarium IngtdsUionum ad qtiod damimm, p. 343, 50 Ed. HI: Outjvratant 
" dicunt quod omnia terrae et tenementa ... in Novo Castro super l^mam . . . 
et que ad manus domini regis tanquam escaetae devenerunt pro eo quod fdoniam 
fedt." 

* Pike, yearbooks <4 lie Seigm of Edward the Third, years dv and xv, p. tS6 
(Michaelmas term, a. 1340). John de BeAelay brought a irrit of eacheat against 
John de Weston, demanding a messuage in the suburtM of Bristol. Hie defendant 
daimed that tiie Iting should have all fdonious escheats, of which this was one; 
and that be bad been enfeoffed by the king. Tliere is no record of judgment, 
but on the pleadings the plaintiff seems to be entitled thereto. See ibid., pp. 184- 
188. 

' C. P. R., a. iiTg, p. 337. The mayor (with others) was empowered to sell 
fotfdtcd tenements. The felons were Jews. See ibid., a. 1383, p. 85, where tbe 
king grants fbrfdted tenements io Montgomery. 
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owed homage and fealty to do one but the king, the court was 
□ot even stating a fact, much less giving a reason. For the 
reason one must look to general conditions and tendencies in the 
boroughs, particularly in regard to lands and tenements. Take 
London as an example. It was a royal borough, but besides 
the king, alt sorts and conditions of men — nobles, bishops and 
abbots, laymen and religiosi of all degrees — held tenements 
therein. At one time there were many separate jurisdictions 
(sokes), but the king was the only practical source of privileges 
and to him the burgesses looked. He could and did grant liber- 
ties over mesne lords' heads, and the rights of those who had sac 
and soc gradually diminished till only a few sokes remained. 
Contemporaneously, tenements were bought and sold, some of 
them many times. Where and who were the ' chief lords ' of 
these tenements P There had in one sense never been chief 
lords for some. Hie lord's rights, escheat it would seem among 
them, gradually slip away from him; the king's take their place, 
for he never dies and always his functions increase. 

One should not assimie this process to be universal; in the 
baronial and abbatial boroughs and even in many royal boroughs 
one finds the lord retaining his escheats when he can, but the 
king does not take them. Probably this is because of the lack 
of commerce and the consequent comparative simplicity of the 
tenure in such places: the rungs in the ladder were few and easy 
to be seen. In London and other trading towns tenurial heter- 
ogeneity had caused the ladder to fall to pieces: the king took 
all.' 

While it is apparent that in such dties as London, Bristol, 
and others of like class any lord who stood between the king and 
the felon lost his right to forfeitures, yet in some of the grants or 

' Tbe king had k laige souice of income from his ft^fritures, or had a dumce 
10 get fuch unlm he clMae to forego it by giving them away. Hie Hundred Rolb 
contain many nich records aa: " juiatcwa djcunt quod domus quod fuit J. de M. 
pa aaitam (■. c, foriafactucmm] fuit in manu dcnnini r^ Heniid et dedit earn 
K. W." (Ji. B., i, p. 437). Other ■"»*■"■■*# of * giving ' are ftequent though no 
dot^t theie was often a fine at the achequer. Sometiniei the felony or treason 
ia to be infcfred, as in the following record: " juratMes dicunt quod quedam 
domui . . . fuit excaeta [fiMf.] domini regii per mortem W. E. . . . detiacti " 
iR. B., i, p. 430); when one has been ' drawn ' the rest may be taken iw granted. 
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regrants of tenements which had been forfeited on account of 
felony the king seems to have kept mesne lords in mind. Heniy 
^ m did not forget the mesne lords when he gave a few forfeited 
London tenements,* part to the bishop of Chichester * and part 
to Hubert de Buigh, and even in a grant to a simple citizen the 
chief lord was guaranteed his rent.* At Oxford and Cambridge 
there are instances of retention of rents by chief lords notwith- 
standing forfeiture of the tenements to the king.* This specific 
saving of his service to the lord of the fee seems unnecessary on 
the king's part; such services were of the nature of liens on the 
forfeited tenements and as such would still be payable to their 
holders. They were, however, usually so small that it made tittle 
difiFetence whether the former lord retained them or not, and it 
may be that the king himself was at times the chief lord whose 
services were saved. This seems to have been the case in respect 
to a tenement in London granted to the Earl of Pembroke by 
Henry HI; ' it may be and probably is exceptional, for in the 
bulk of the grants of such tenements there is either no mention 
whatever made of any services, or else their nature indicates 
that they are not owed to the king.* 

' C. C. R., i, pp. 67-3S, d. iai7. Tbe London custom «s teguds forfdtuce 
u redted, but the lords of the fee are saved tbeit rents (md services. 
' Ibid., p. 68. 

* Ibid., p. 6S. The Uuemeat was the " king's escheat for forgery "; the grant 
( ? tale) concludes: " saving to the lords of the fee their due service." In iiiS 
In a grant of tenements to William Marshal, Earl of Pembroke, the csil is " to hold 
tbe same by rendering the services due to the lords of the fee " {ibid., p. 74). In 
the other grants there was a rent to the king in each case as wdl as one to the chief 
lord. 

< C. C. R., i, p. 66. In 11S7 the king granted a tenement in Oxford " which 
is the king's escheat " (forfeit) to Robot Brain who however must do " the service 
due to the lord of tbe lee " and pay a rent to the king as wdl. In 1114 the men ol 
Cambridge made fine for 40 marks to get a bouse which had bdongcd to Benjamin 
the Jew, and which was then in the king's hands. The tenement rendered to tbe 
king " one mark, and to tbe chief lord . . . two shillings per annum " (Cooper, 
Cambridgt, i, p. 39). The chief lord kept his rent, which the burgesses must here- 
after pay to bim. Was be or tbe king chief lord thereafter ? Hie king, undoubtedly; 
the burgess is now a man with a rent-charge. 

* C. C. R; i, p. 79, a. iiaS. Tbe eari at once sold the house and in bis deed 
saved " tbe service of the chief lord of the fee, that b Sd. yeady for the socage 
of the king." 

' As at Norwich where the grant of forfeited tenements of a previous quotalicRi 
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The scanty records of felonious escheat in baronial or epis- 
copal boroughs seem to indicate that the forfeitures there were 
the bishop's or baron's, and that the king did not interfere. 
Whether the baron in his barony overrode mesne lords' claims 
as did the king in his kingdom is not sure but is very probable. 
This seems to be the case at New Ross in Ireland where the lord 
of the borough, R. Bigod, certainly got forfeitures,' while there 
is no doubt that the borough lord took forfeitures at Maldon * 
where he sold his right to the burgesses, or at Famham ' where 
he retained it. 

One cannot go very deeply into the question of forfeitures 
without noticing how large an amount of real property was taken 
from the Jews in the latter half of the thirteenth century. Such 
seizures were sometimes legitimate enoiigh, but many of them 
consisted in nothii^ but preferring a charge of felony as a pre- 
liminary to taking a Jew's tenement. The importance of this 
subject here does not Ue in its connection with the tenure under 
which the Jews held their tenements, for they held as did the 
burgesses, under burgage tenure, nor yet as illustrating the fact 
that a Jew and his property were the king's, but as showing how 
far the king controlled forfeiture. Unless he had the right to 
felonious escheat regardless of the mesne lord the king could 
not have seized a tenement held by a Jew more easily than a 
tenement held by any one else, excepting of course the case where 

tfted&es the king's service, id., and adds "and doing UieservitTS therefor due and 
accustomed to the other lords of that fee," i. «., the churches (StBjiley v. Mayor, 
etc, L It). The bulk of royal grants of forfeited tenements, those in London 
beiog naturally the greatest in number, have do word of saved services. 

> Hore, Wexford, i, p. 151. In 1384-85 the praepositus of New Ross accounted 
for the rent of a certain escheat in the earl's hand for felony. In tiSo-Si he h&d 
accounted for " stalk . . . taken into the hand of the Eari by escheat " (iNrf., p. 143); 
the " taken "seems to indicate that they were forfdturea. The earl of the accounts, 
R. Bigod the maiahal, seems to have had a sort of palatine jurisdiction in Irdand 
at this period and may have been taking forfeitures in that capacity, but the prob- 
ably is against it, the escheats apparently coming from his own barony (>MiI., 
p. 66). 

■ C. P. R., a. 1403, p. 308. The bishop of London was lord of Haldon. 

• Parliammiary Papers, 1835, "nv, p. 733. In 1453 William of Waynflete, 
Inibop of Wnchester, granted Fambam to its burgesses, escheats of felons' tene- 
ments and diatteb excepted. 
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the king was chief lord, as he would be if the burgage were origiiial 
or if the holder had bought it outright; for in a royal borough 
he who holds of no one else holds of the king.' The fact that 
the king could acquire so much real property under cover of 
charges of felony shows the far-reaching influence of the central 
government in the matter of forfeiture.* 

In the royal boroughs so far dealt with forfeiture was the king's; 
there was consequently no question of year, day, or waste. 
There were other royal borough however where the custom in 
re^Kct to forfeiture was quite different, and whose customs in 
this matter differed among themselves. At Sandwich the king 
had year and day of a felon's tenement, which then passed to the 
commimity.* At Dublin the king had year and day, the tene- 
ment then reverting to the chief lord.* At Rye the mayor, prob- 
ably for the community, had year and day of the felon's realty, 
which then went to his heir, or if he should have none, to the 
chief lord.* At Dover a distinction was made between a felon 

* Hie tlUniative conduskm is that mesne lords bad no rights at all, excqit 
to rent-chaigcs; the coutse of escheat abows that they bad rights, save in London 
md a few other Urge towns. 

* A process at Lincoln iilustntes one of the methods used by the cential govetn- 
ment to Bcquin tenements hdd by Jews. It is certainly not escheat in the true 
sense of the word and not a felony in the ordinary sense, yet it entailed forfeiture 
all the same: according to a " report from the Justices of the Jews . . . the said 
heirs a{q)ear from the rolls of the Exchequer of the Jews to have made no fine to 
have the said bouse, which is consequently the king's esdteat, to give to whom he 
will " (C. C. R., ii, p. 314, o- 1180. See also C. I. Jf ., i, p. S41, 54 Henry m). 

* Boys, Sandmck, p. 463: " If the accnjsed be convicted " (of fdony) " and 
suffer judgment, his goods are forfeited to the king, and bis houses and rents witbin 
the liberty to the mayot and commonalty, after the king has possessed them for » 
year and a day "; then is no word of waste. 

* Gilbert, Reeordt of DubUn, i, p. 88, c. a. 1135-54: " Should a tenant of this 
dais " (i. «., one who holds a teuemeDt in fee from a dtiien) " be guilty of fdony, 
or otherwise foifdt his ten e ment, the latter remains !n the King's hands tat a yeu 
and a day, after which it reverts to the dtizen from whom it was hdd ": again no 
word ti waste. This dause of the customal is probably for all other chief l(»di 
than the king. 

* CustoMol ^ Ryt, quoted by Lyon, Dmer, ii, p. 349: " if he [the felon] be cmn- 
mitted (■'. e., convicted) then all his goods be forfdted to the town, and all his 
house rents and poeseaaions, being of the franchise, shall be in the mayor's hands 
f(v a ycAT ""^ a day, and then to return to the hdr of hin\ that is aiK>ettlaL And 
if DO hdr, then to the tcnaat of the lord of the fee." 
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who left his country for his country's good and one who remained 
to be hanged. He who went must keep the highway to the port, 
not a hard condition at Dover, and if he left the country the king 
had year and day of his tenements (without waste), which then 
reverted to the chief lord. If, however, the felon suffered death, 
while the king had year and day as before, the tenements went 
to the felon's heir, a plain inducement to stay and be hanged.* 

Such is forfeiture in Dublin and the Cinque Ports. How 
long they had had these customs is xmknown. The Dublin 
customal is probably the oldest. Its date is problematical.* 
Of those of the Cinque Ports the Rye customal is the oldest in 
compilation. Most of the rest were drawn up in the fifteenth cen- 
tury.' How ' customary ' they were is shown by the differences 
in regard to forfeiture. They agree in this, that the king never 
retained a felon's messuage beyond a year and a day and that 
there was no waste, but the ultimate destination of the tenement 
varied among chief lord, heir, and commonalty. The customal 
does not state what happened at Dover to the tenements of a 
felon who did not ' leave the way to the port,' nor in what it 
advantaged any one but his heir if he chose to stay and be 
hanged, or thrown from Sharpness.* It would not be surprising 

' Customai 0/ Doner, quoted by LyoD, Dover, li, p. 371; " if he went out o( tbe 
wa,y, he forfeited his tcDcments to the king, for the botding a year and a day without 
waste; and after tbe year and ■ day theo to the lotd of the fee, il onyi but when a 
feli» niffeis death, the king ihaU have ill the profit of his landa and tenements a 
yeai and a day, and then they ehall be delivered to tbe bdi in gaveUdnd." 

Heir in gavelkind probably means only the heir under the non-military tenuie 
which wa> peculiar to Kent; buigage tenure, being non-military, would be cod* 
skknd of tbe tame nature. The burge»ea of Canterbury and Dover held " gave]- 
kiul land in and round the bounds of their dties " (Elton, Tenara <^ Kent, p. 151). 
In Eent a fdon's heir did not lose his land; * the father [wentj to the bough, the 
MO to the [dough.' See PoDock and Maitland, Bitlory ef En^ith Law, i, p. 187. 

■ Tbe Dublin and the BrisbJ outom differ in respect to forfeiture. The former 
d^ bad Danish customs fiom an early date. 

* In her ooUectioD of Borough Customs Miss Bateson has been at great pains 
to date neady every compilaljon. Such dates are of value when there are two or 
more comfalations iritich differ from each other and so show how customs ina bor- 
^tigh might change, for we know that oftentimes they did change, — that was one 
of the advantages of a customal. Otherwise an ^>proiimate date is sufficient; 
customs are always (dder than the customal which embodies them. 

* The felon's death at Dover. See Lyon, Dover, ij, p. fji. Probably one lAut 
left tbe way was put to death, the usual custom. 
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if Dover heirs often urged their felon fathers not to abjure the 
reahn. 

At times the king granted the right to take forfeitures to a 
borough, thotigh not necessarily in perpetuity, in answer to a 
petition from the burgesses, who commonly pleaded their pov- 
erty or their calamities. Cambridge » and Huntingdon * had 
such grants. Hemy V released ' forfeited issues ' to the mayor 
and community of Leicester,* but whether he allowed them to 
keep such is not certain; the reference may be only to issues 
which the town has forfeited. Edward IV granted year, day, 
and waste of a felon's or an outlaw's tenement to the citizens 
of Rochester * and the bui^esses of Ludlow; * in these instances 
it seems as if the chief lord had retained the reversion after a 
year and a day. 

From the face of this grant it may seem that Ludlow and Roch- 
ester should be placed among such boroughs as Dublin and the 
Cinque Ports with regard to their later custom in respect to 
forfeiture; possibly alongside Rye, for it is apparent that, when 
the king granted his right, this right lasted only a year and a 
day. It is equally apparent, however, that it entailed waste: 
Ludlow and Rochester belonged therefore with neither Dublin 
nor the Cinque Ports but were plainly boroughs where the feudal 
rule of forfeiture prevailed till within a few years of the close of 
the middle ages, being then modified only to the extent of a 
transfer of year, day, and waste from the central to the burghal 
government. These Ludlow and Rochester records are more 

■ Cooper, Cambridte, i, p. 130, a. 1365. In couequence of two disutious 
files the king gnoted that the buigesses " should for ever have all fines, . . . 
issues, and (oifeittues, . . . toiKhing any free tenement in the town ... as 
well before . . . eschetitors." 

* Merewether and Stephens, Bitlory of the Boroutlu, u, p. 661, a. 1363. The 
gift was to idieve the town, and included other issues. 

' Bateson, Records ef Lekesltr, u, p. 317. 

* Charter <^ Rochester, p. 16, a. [460, a pant of " a year and a day, strqip and 
waste." 

* Ludlow Charters, p. 16, a. 14G1. " If any of the burgesses of the town titat- 
said . . . shall be convicted for or of felony, or condemned, or outlawed, the same 
burgesses shall have all the lands and tenements of such ... for one year and one 
day after such conviction . . . and waste and strip thereof, and whatsoever to 
us . . ■ appertaineth." 
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valuable for what they suggest than for what they say, the impli- 
cation being that the feudal rule in respect to forfeiture was 
possibly the burghal rule in those drowsy nests of rural conserva- 
tism, the smaller and more exclusively agricultural boroughs. 
Ludlow and Rochester were not alone in this class; the proceed* 
ings before the royal justices show that the same condition existed 
at Shefford, and also that the king might sell the year, day, and 
waste, thus making his own profit and at the same time some 
one's else.' At Maldon * the bishop of London, lord of the bor- 
ough, parted with all his rights in respect to forfeiture for a lump 
sum from the burgesses.* 

In the case of treason one would expect to find the king taking 
forfeited property anywhere, and certainly in boroughs where 
he took fek)nious escheat. Forfeitures for treason in London 
soon after the Barons' War * and in Norwich * during the Wars 
of the Roses confirm what it seems scarcely needful to prove. 
When the Normans in England were comj>elled to make their 

' Cmtm S^, no. i6i, m. 6. " The shaifiF of Bedfordthiie b ordered to inquiie 
in the county court whether a burgage and oue-baU which Robert le Massctief 
(lAo waa bulged iac Mony) held in Shefford had been (extiterint) in the king'i 
hand for a year and a day, and from whom be hdd the aaid burgage and a half, 
and ^10 now holds them, and who should have (habuerit) the year and day of the 
lord king." The inquest laya that he held them of John, clerk of Shefford, by ser- 
vice of i9d. a year; but they had been in the king's hand for a year and a day, 
that Waiin, ion of Gerald, had year, day, and waste by sale of Robert of Tfauricdby, 
ilineTant justice in that county, and that the said Waiin ought to answer for the 
tame. The inquest also says that W. Bonuiiant now holds them by sale of said 
Waiin. * 

* C.P. R.,a. 1403, p. 308. 

■ Occasio n ally a borough leems to have eierdsed a sort of forfeiture of pr^terty 
lor Dtm-payment of the burgage rent At I>ut>Iinin 1361 a tenement" escheated" 
(was forfeited) " to the city for non-payment of landgable for thirty years and up- 
wards " (Gilbert, Records ofDiMm, i, p. 93), and in 1363-63 ^^ mayor and com- 
DMoalty of the same dty granted a vacant place " escheated to the dty for arrears 
ol rent " (tUd., i, p. 95), but this was pn^MUy part of the communal propKty. At 
times a borou^ mi^t ke^ a forfeiture not its own. Hedon, iriiich had kept 
a rre a r s , retained at least one forfeiture among them (Bt^de, Bcdon, p. 113). 

* C.I.M.,i,p. 197: in 50 Henry in " certain houses . . . were taken Into the 
king's hand because W., the king's enemy, last held them." 

* Stanley i. Mayor, etc, f. 47: in 1465 there was an inquisition in Norwich 
conceniing tenements hdd by a certain " gentleman, aiiiuatt(«n^: ... by his 
a tt a imlfr by act of .Partlammt the ^senuses ^^>ertain to the king as fi^dted." 
Cmtlnnrn who were also attnmeys mi^t be few at that date. 
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choice between French and English allegiance the king seems 
to have confiscated much of the burghal property of those who 
went; they had become the king's enemies and as such were in 
a way guilty of treason. For a century and a half such tenements 
are met with, still retaining the name of ' lands of the Normans.' * 

And now to try to answer the question asked at the beginning 
of this topic — did forfeiture in the borou^is have the feudal 
meaning of year, day, and waste to the king, followed by rever- 
sion to the chief lord P It apparently did in Ludlow, Rochester, 
Shefford, and very probably in other small boroughs of the same 
class. In the Cinque Ports there was no waste, and the same 
appears substantially true of most of the lai^er boroughs. Even 
in the few instances where waste may be implied it can seldom 
mean the waste of the feudal land law: dominus rex himself would 
find it difficult to waste the second story or the cellar of a three- 
story house, each or even a part of which was often a bui^age 
tenement in the larger towns. 

In general our conclusion is that while escheat was the chief 
lord's, except in London and a few other places where there bad 
been so much transfer of realty in the modem way that all lords 
but the king had been lost sight of, forfeiture was the king's. 
The rule for the boroughs was that mesne lords lost their right 
to reversion after year and day; in some indeed perhaps they had 
never had it. There were exceptions however, such as Dublin and 
the Cinque Ports, but the latter were exceptional boroughs in 
other ways as well. In baronial and episcopaJ boroughs forfeiture 
was the borough lord's, and in these and other small uncom- 
mercial towns year, day, and waste probably prevailed. 

The cause for the course of escheat in London and a few other 
large cities is the fluidity of burghal realty. This will explain 
the course of forfeiture also in the same places, but will not suf- 

' R. B., ii, p. 331. At ChippenhAm in 1179 " JuratoicB dii;uiit HenricuB lez 
[gecundus] . . . dedit . . . terre in eodem buigo n^llelmo . . . Nornunno . . . 
et nunc scddit domino regi per escaetam ut tern Noimaiuuxiim." 

C. C. R., i, p. 455. At Hariboiou^ in 1156 the king g*ve a messuage which 
wu in bit band " as «n escheat of the lands of the Nonnani." Probably the lonb 
wbo forfdted tboe burgages were aristocratic mesne kmla outade the bcmugh 
ratbn than actual butgess bolders. 
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fice to explain it in the many other royal boroughs where this 
incident is the king's. Perhaps the reason for their custom can 
best be given by supposing a burgess in some royal borough, 
say Cambridge about 1250, to be guilty of felony. He is a free- 
holder; he holds a burgage tenement. He may be a lineal 
descendant of him who held it in King Edward's day, but the 
case is improbable. It is more likely that he, or some not remote 
ancestor of his, has bought the tenement, that he has no idea 
nor care who held it in King Edward's day, for population has 
increased and real property has been divided. He may have 
bought it outright, though at this period a small rent is often 
retained, he who retains it being our supposed felon's chief lord. 
The tenement is now forfeited for felony. To whom, to the 
chief lord ? Where lies his right ? He has been paid the mes- 
suage's value. To him of whom the chief lord holds, the next 
mesne lord ? What right has he thereto ? ' Mobility ' has 
eliminated the mesne lords and the king takes the forfeiture. 
In the country it is the estate and the tenure which are vital; 
feudal law knows possession but not ownership. In the impor- 
tant boroughs it is ownership and the person rather than posses- 
sion and tenure. No one is prominent but the lowest holder, 
and the king takes the forfeiture just as the state would take it 
today if the custom of forfeiting a felon's lands and tenements 
had not been abolished. 

Fealty 

Customals, court leet records, and grants of tenements com- 
monly deny the existence of this incident with the feudal defini- 
tion but affirm it in the burghal meaning. At Ipswich " no 
landholder of land holden in this Towne by Sree Burgage shall 
doe . . . fealty to any cheif lord for such tenements," • and, 
with slight differences in the wording of the clauses of their cus- 
tomals, the same is true of Hereford * and Romney.* 

' Dtmt id i iy d« Gippewyt, p. 141; Bkoo, AmuUt ef IftwkJu, p. 34, a. tago. 

* Jtiamoo,CiitlomiofHtr^Brd,p.3s- " m [(. c, thebuigcMaldooot UM todo 
fealty or otha loniga Kivice to the li^ of the fees fm our tenemenO." 

* Ciutomal ttf JiMMMy, quoted by Lyon, Dover, U, p. 310: " no fealty . . . ibaD 
be due to no lord ot the fee "; ■* dear n a double negative can make it. 
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From the evidence of their customals it is very plain that there 
was no such incident as fealty in any of these three boroughs, 
yet at Hereford a record of a plea concerning tenements therein 
shows that their holder had sworn fealty.' The reference is to 
the oath to be faithful to the king or lord of the boroi^h and to 
the borough customs; the fealty whose- existence the customals 
deny is the fealty of feudalism. Every burgess must take this 
' burgess-oath ' of fealty before the town magistrates once and 
no more; ' feudal fealty was personal and might be exacted often. 
In the burghal sense, therefore, fealty was sworn at probably, 
every borough in England,* and in most boroughs, or at least 
in the lai^er royal boroughs, was probably much the same as at 
Colchester, where one who would " enjoy the liberties and fran- 
chises " must " attend before the Bailiffs for the time being and 
take his oath to the King and to the town, as Burgesses were 
wont to do of old." * During the first part of our period fealty 
was sworn only on taking seisin of a tenement for the first time, 
but that excluded few, as nearly every householder was a free- 
holder. Toward the close of the middle ages the term burgess 
applied to many who were not freeholders and all must swear 
fealty. 

In many boroughs, most of which are of the third rank, town 
records, especially those concemii^ transfer of tenements, some- 
times mention featty. At Tewkesbury if a non-burgess bought 
a tenement he was obliged to come to the next court, pay a fine, 
and swear featty.* At Birmingham after the plague a free bur- 
gage by fealty is said to have grown up with an oath to observe 

■ Madox, FptHa Bitrgi, p. 357: " pro quibus tencmentis W. . . . (edt fiddiu- 
tem," 6 Ed. II. 

* BatesoD, Borough Cutlomt, ii, p. 84: thejvroieres "dicunt quod burgenses 
postquam seind fecerint fidditatem " need come no more to court to swear fealty 
ott account of other tenements which they have bought. 

I The Tonkey customal aSotds a san^ile buigess-oath from a mull borough. 
At that town the burgcases " dicunt quod quando aliquis fadet fidelitatem domino, 
debet eodem tenq>OTe juraie quod debet Bustinere, defendere, et manuteneie 
libeitatcs, coosuetudioea, et uaus ville et consilium suum celare pto poae suo " 
(Bateson, BomifA Custom*, ii, p. 84). 

* Benham, Red Paper Book of Colckealtr, p. 79, a. 1453. 

* Bennett, Tankabwy, pp. 3J3-334. 
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the customs and services of the manor.* This incident was due 
also at Whitby,' Doncaster,' Durham,* Exeter,* and was some- 
times noticed in grants at such boroughs as Colchester* and 
London.' 

In some of the baronial or ecclesiastical boroughs fealty had 
more of a feudal meaning or at least a feudal sound. At Wey- 
mouth it appears to have been vicarious, the elected town offi- 
cials swearing fealty to the borough lord,' a proceeding which 
seems to have meant little more than the swearing in of newly- 
elected town officials means today. Even though it should, 
the fealty they did was not an incident of the tenure, and there 
may have been less fealty sworn at Weymouth than at almost 
any other town, certainly less than at the even humbler borough 

> Mrs. J. R. Gicen, Town Lift in Ike Fifleentk Century, i, p. 100, note 1. 

* AUdnson, WhUby, p. jai. 

* Hardy, Reeerds ef Doneativ, ii, p. 10; Tomlinson, DoneotUr, p. 38, note. 
As nsiul it wu swwn only on taking up meaauagts. Where his wife U an heir the 
busband swcara fealty for her: " 0. H. does fealty for two messuages . . . late 
W. M.'b, in right of his wife " (Hardy, Records i>f Donauter, ii, p. 30, a. 1506). 

* Hutchinson, Hiitory of Durham, ii, p. 13, note. The burgages were held by 
fealty and suit at the btoough court 

* C. /. M., Henry VII, i, p. 3S9. Half a messuage was held of the mayor and 
bailiSs by fealty only. 9 Henry VII. In Eenfig in 1400 a burgage is held by 
" ivdditus et servida " and a specification " de jure consueta," probably fealty 
(OaA, Cartae Qamorg., iv, [9. 307 f.). 

■ C. I. M., Ifeniy Vn, i, p. 308. A messuage is " hdd of the prior of St. 
Botclph's, Colchester, by fealty." j Henry VH. 

* Madox, Firwa Bvrgi, p. it8. A tenement whose holder had been attainted 
" tenetur de Domino R^e ut in libero burgagio . . . per fidetitatem." 28 Henry 
Vm. It may be asked whether some ot these records do not refer to fealty to a 
iMdi, for the phrase ' held by fealty ' certainly has that sound It is easy to settle the 
point from the evidence of the London records of transfer of property; there are 
thousands of them in existence and they show that the fealty referred to wsa only 
the burgess-oath. At Cdcbester messuages (C. /. it., Henry VU, i, p. 308) were 
bdd of the prior of Sl Botdph's; the fealty due from their holders was swom to 
the town of Colchester and to the Ung, lord of the borough. The chief lord of the 
mesauageain the London citation (Madoi.PirMafiwft, p. tiS) wasthedty. Even 
"■""'■"■I prc^ierty was forfeited to tlie king. 

* Houle, Weymoulk, p. 16. In 1351 the prior of St. Swithin's at Wnncheater 
gave certain privil^es to his burgesses of Weymouth, among them " that all 
bailib <K <Acen of the said borough . . . may be chosen by the burgesses . . . 
and . . . shall yeady ... be presented, who to us . . . and our church . . . 
than do fesl^." 
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of East Grinstead.* At Manchester one who acquired a tene- 
ment by inheritance, and probably any non-burgess who bought 
a burgage, must swear fealty before the lord's steward,* and this 
under the last Tudor. At East Teignmouth* and Stokecurcy 
fealty was owed, though in the latter borough it seems to have 
been due the Earl of Northumberland, warden of the castle of 
Stokecurcy, the messuages in question, though within the 
borough bounds, lying in the fee of the castle.* 

In these little fishing or farming vill^es the bujgess-oath may 
not have been quite the same as in other boroughs. Though 
it gets a feudal tinge from being taken before the lord's steward, 
the main difference between it and the usual burgess-oath is in 
the implication that it said notbii^ of aUegiasce to the borough, 
a condition which, if true, need surprise no one, especially in the 
backward boroughs between Ouse and Trent. On the other 
hand it would seem that to a dweller in one of the older and 
lai^er communities the most important part of his oath was 
that in which he swore to be faithful to his borough; the king 
was far off, personal knowledge of him was rare and often not 
desirable, and burghal jealousy ran high. Burghal fealty in the 
earlier part of our period was a tenurial incident, an obligation 
sworn only at acquisition of real property: the fealty of feudalism 
was far wider and was not a tenurial incident. 

' Hills, Eatt Grmslead, p. to. The buigesBCs held " by fealty only and suit of 
Court," 

' Court Lett Records iff MattchaUr, i, pp. 104, 167, 131-233 el seq. : " ad banc 
cunam venit . . . H. P. ooiam R. H. senescallo ibidem, et juratus est domino " 
(p. 167)- 

* C. /. If., Heniy VII, i, p. 364. W. of Eieter hdd messuages " by fealty only, 
for all services." 6 Heniy VII. Tbe fealty was due the bishop of Exetei, bid 
of the borough. There were other services however ; tbe holders owed rents to 
other lords but not to tbe lord of tbe borough. In West Teignmouth the same 
phrase is used r^iaiding tenements held d the dean and chapter of Exeter. 

* C. I. M; Henry VH, i, p. 394. (For tenements on castle-lands see p. 103.) 
"Twdve burgages in the borough of Stokecurcy . . . hdd of the eail of Nortii- 
umbeiland.asof the castle of Stokecurcy, by fealty and iis. rent yeariy." It ban 
open queition whether fealty were due the town b this case, thou^ the probability 
is against it "Die fact that the Earl was lord of the borough wmild render the 
destination of fealty tbe some in any case. 
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Naturally the fealty of the borot^hs had something in common 
with the fealty of the country, burgess and knight or soccer 
swore to be faithful, but then came the difference; though any 
freeman might be called on to swear fealty to the king, such was 
only an oath of allegiance ; his fealty was due also to his immediate 
tord. An oath of the latter sort would be preposterous in the 
boroughs. To whom was a burgess to swear it ? In most 
cases the chief lord of a tenement was a burgess like unto himself; 
indeed he might rank much lower in the social scale. Fealty 
sworn to such would be meaningless. In London the bishop of 
Ely held tenements of Henry the Carpenter: shall a bi^op swear 
fealty to a carpenter ? ' Feudal fealty, like forfeiture, cannot 
five along^de mobility.' 

Yet the less of feudality there was in connection with the tenure 
the more likely was the term fealty to ai:^>ear in connection with 
the title to real property, and many messuages are ' held by 
fealty only.' The explanation however is very simple. At any 
time durii^ our period, though especially in the later part, mes- 
su:^es were transferred by simple sale, no rent being reserved 
by the seller. The theory of the law is possession, he who holds 
of no one else holds of the king; the holder has taken or must 
take the burgess-oath, therefore 'he holds by fealty,' for there 
is nothing else for him to hold by. 

Homage 

In feudal speech this incident is conmionly connected with 
fealty, ' homage and fealty.' It has been shown that the fealty 
of the boroughs differed from the fealty of feudafism; for homage 
there was no place at all is the boroughs, though the name some- 
times occurs in such backward places as Manchester and Stock- 
port, where it is used in a way which makes it appear almost to a 
certainty to be only another name for fealty. With respect to 
most of the feudal incidents customals of early compilation are 

' C. /. M., ii, p. 478, 18 Ed L 

■ iitacbtxta and other small places of that lort either retain a veiy archaic 
nature, or have never acquired a. purdy bur^ial character. They have the oath 
betoK the lord'i steward (they an all b»onial or ecclesiastical boroughs), the dagger 
u bcriot, and relief which wat much the lame^ 
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alent; such incidents were unltnown. In some customals of 
later compilation they are noted though only to be denied. As 
regards homage, there seems to be only one important borough 
in England whose burgesses considered it worthy of even repu- 
diation.' 

The tharter to the burgesses of Manchester says nothing of 
homage, but it occurs in legal records of that borough,* though 
not often; when used, however, there is no word of fealty, which 
leads one to think that it is only another name for that incident. 
At Stockport homage is used in the same way as at Manchester.* 
The two places had the same customs almost to a word in such 
matters as arms-rehef or heriot; in Manchester fealty is com- 
monly found, and at times homage. At Stockport homage may 
be the favorite term, but apparently in both places it is fealty 
alone that is owed.* There are a few boroughs, most of which 
are of even less importance than Manchester, where homage 
occurs in a few grants, not from the lord of the borough to a 
burgess, but from one burgess to another, from father to son, or 
from mother to daughter. All that the lord of such a borough 
ever asked was that the grantee should pay his rent and attend the 
borough court as a suitor at the proper periods, while all the other 
records of transfer in these places contain nothing as to any inci- 
dents whatever. It seems that the hom^e of these grants means 
just nothing at all, its intrusion being due to ignorant imitation 
of the feudal nomenclature of grants and releases of the country, 
a nomenclature which the older boroughs did not use as they had 
long before developed transfer formulas of their own.* 

' Dometday dt Gippeayi, p. 141; B&con, AtaiaUf of ipstvkke, p. 34: " no 
Undholder of land bdden in this Towne by ffiee Burgage shall doe homage." 
' Court Lett Sicords of Manchater, i, pp. 41-43. 

* HegJuboUuLin, Stockport, i, pp. 161-163. In the nuitter of a tenement in 
Stockport the leet juron said " that T. B. . . . is Burgess for one burgage . . . 
and he did homage " tm **fc^"g up the tenemenL 

* These court leet Records are from the latter half of the sixteenth oeatuiy. 
Acoiracy in the use of feudal nomenclature is not to be expected themn. 

* It may be that the ' homage and service ' of these grants means much the 
(ame as good will and amity. Du Gauge treats ' homage and service ' as a villein 
incident due the lord; it cannot mean that in these cases. Temp. Edward I a 
burgem of Hardneas (Dartmouth) grants to his son and hit ion's wife " part of Us 
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MiuTAHY Service 

The incidents so far considered are, in name at least, closely 

connected with feudalism, and with the exception of homage 

and fealty are only those known as the feudal incidents.' At 

tenement " " foi his son's homage and service " (H. M. C., Rep-i 5i P- ^i)- Thiee 
other coDtemporary gnmts use the same expression (ibid., pp. 599, 60a), each of the 
pantois being a buigess, as other records thaw. There ue many other gtants 
in the same boiou^ but they say nothing of homage. The lord was Gilbert 
Fitz-Stephen, loid of Norton; all he required in the many grants which he made 
at this time was rent and suit of court (see Mi., pp. 59S-599}. 

About 1300 in Wells one burgess conveyed his land to another for his ' homage 
and service ' (H. M. C., RtP; iii, p. 360). The other grants in the same borou^ 
do not use this form, and even in the conveyance instanced it appears that the 
grantee's whde service counted in a payment of los. 

In Leicester one burgess released to aootfaei " the homage and service of Robert 
the Leech, due for the tenements " (Bateson, Records of Leiceiler, i, pp. 381-382); 
the rents of the tenements are given and the quit-daim b paid for; the whole thing 
seems to be of the same nature as the verbiage and redundancy, so impressive to 
the ignorant, of many modem legal documents. In the same borough at about the 
Kune time (c. 1150) • ' vilen's dau^ter ' released to a burgess her right in a piece 
of land "with homages . . . accruing from the laud " (Atif., p. 3S3). These releases 
are mostly sales, sometimes of the tenement, sometimes of its issues. 

At Durham one burgage is said to be held by homage and fealty; homage is 
l^obably used to strengthen fealty (see Hutchinson, Durliam, ii, p. :i, note) like 
the ' give, grant, and quit-daim forever ' of burghal deeds. 

In the Waterford oistomal (according to Miss M. Bateson, Borough Customs, 
H, p. 84), was this odd provision: " if . . . the mayor or a citizen buys land in 
fee to him and his heirs, beware that his charter does not say that he ia enfeoffed 
by homage and service, for if he be enfeoffed by homage and service, wardship and 
marriage will be due." Suppose he did not ' beware ' and his charter (conveyance) 
called for homage and service. How and by what court coidd the claim to ward- 
ship ai>d marriage be enforced ? The cbarter to Waterford, following the Bristol- 
Dublin customal, stated distinctly the absence of these incidents; even when a 
dtizen (of Bristol or Dublin) held fiefs in the foreign his holding under a tenure 
which knew ndther inddent protected him. That marriage and wardship often 
were the subject of private contracts is true (as at Bridport, lemp. Ed. I, a grantor 
required " aid, counsel, and marriage " of the grantee — H. M. C., Rtp., 6, p. 4S0) 
but this has nothing to do with any tenurial cust(»n. In some boroughs such a 
contract in respect to a minor heir was fortn'dden (Lyon, Dover, i, p. dv) Private 
contracts, of course, would be enforced by the courts, but such a proceeding as the 
above savors more of fraud than mutual contract. If the dause should refer to 
acquisition by a burgess of land in the foreign then it b easily understandable, 
but why should a customal intermeddle in a matter where the borough court bad no 
jurisdiction ? 

■ Heriot, where found, u really relief; where it consists of arms it b in a class by 
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a few boroughs in Ireland and Wales there were other conditions 
infrequently superimposed on rather than joined to burgage 
tenure which gave it a semi-military aspect. Thus at Limerick 
King John, while giving bui^ges, connected with each a niunber 
of knights' fees * in the foreign, though he did not insist that the 
connection should endure. When, however, the Earl of Lincoln 
founded Denbigh in North Wales he granted the burgages with 
the distinct condition that each tenement should be forfeited 
if it did not maintain an armed man to defend the walls of the 
borough.* These military features were, however, special consid- 
erations superadded to the tenure to meet ^>ecial conditions, 
which, when removed, and Welsh and Irish conquest did remove 
them, left the tenure the same as in any ordinary borough.* 

Retrait F£odal 

It is peculiar that an incident which all other tenures of land 
in England rejected * should be found in connection with the 
boroughs, whose tenure was freest of all. It is difficult to account 
for its presence in the few boroughs where it existed, for if due 
to the intrusion of a foreign element it should be found where 
there is no trace of it, in those little boroughs which had distinctly 
Norman customs. 

At Northampton when a tenement was to be sold the customal 
states that the chief lord should have the right to purchase it 
before any one else if there were no heirs, or if the heirs refused 
to buy.' The customal goes on to state that if such a tenement 

I Lenjhan, Limtrkh, p. 48, a. laoo. To " G. cme burgage bdow the walls of 
Limerick," to another burgess ( ? knight) four burgages, and bo od; in all nine 
burgages to six men and with each burgage three to five knights' fees. 

' WUliams, Dtnbigh, pp. 3o»-3O0i o- 1283-90, The charter itadi contained the 
grant to each burgess by name of " one burgage in Denbigh irithin the walls . . . 
to have and to hold to them, and to their hdis, and to their T=^ngli»h aaugni " aa 
OHidition that each " slwU find a man armed in the aforesaid town of Denbigh . . . 
to guard and to defend the aforesaid town for each burgage." 

' As stated before all the An^o-Norman boroughs of Ireland were amxt or leas 
of the nature of garrisons. 

• Pollock aod Maitland, BUtory 0} En^h Law, i, p. 648. 

* Marfchatn, Libtr Ciwlumanim, p. iS: The next of kin " shall be moste neste 
to aske the cate [purchase] than any man dhs, or the diefe lorde if thet be bo 
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is sold, the ]ord not being given a chance to buy, he may come 
to court within the first four pleas (probably four weeks at North- 
ampton) after the sale, give the buyer what he paid, and take 
the tenement. If the sale were made out of court so that the 
lord knew nothing of it, he should have a chance to recover the 
tenement as soon as the sale was shown, while to avoid fraud 
both buyer and seller must take oath that the price for which the 
messuage is said to be sold was that really paid. The chief 
lord had no negative voice on a sale which was said to be made 
under the stress of poverty;' the excuse of poverty was often 
used. The limit of time within which a lord might exercise his 
right of preemption was a year and a day, and the year and day 
began to nm only from the time when the lord came of age, if a 
minor, or got back to England, if a traveller, or out of jail, if 
a prisoner.* 

This incident is found in a modified form at Norwich, where, 
however, it applied only to special cases of devised tenements,* 
and was consequently about as feeble a right of rtiraU as can be 
thought of. In brief it was this: the lord had a right (after the 
kin) before others to purchase a tenement which must be sold 
anyway under the terms of a last will.* It is possible that the 
lord's r^aU may have existed in Gloucester, but the evidence 
therefor is slight, and instead of proving the presence of reWait 
fiodal goes rather to show a biurgess's fear of his wife and his 

man of the lynage. And if the chefe lorde take the soles [i. e., aUenation fee] be 
he forbaired of the cate." 

' /Md., p. 19: if one Uconqidled by poveny to part with his tenement "the chefe 
knde shall not in no maner wise letteo [i. «., prevent)." 

■ See Markham, Libtr Ciulumamm, pp. 17-19 for the custom. Be it noted 
that he who bad the right of preJJmption was the chief loid. 

* Hudson and Tingey, Records 0} Norwich, i, pp. is6-iS7i iS9"i*«' "Also if it 
b^jpen that such a devisee decease without issue," the reference being to an en- 
tailed estate, issue failing, " let the tenement thus devised ... be delivered to the 
next bdr of the testator ... for a certain price. . . . And il he refuse let it be 
offered ... to the lord of the fee " befOTe being sold. Testator and chief lord 
Bicnot (ute and the same person. 

• This is rather the ghost of rdrotf fiod<il than its living substance. Possibly 
the lord's right of preEmptioii had once been of more effect in NorwicL 
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lord the abbot.' At WUtby,* Exeter,* and Walsall * there is 
no doubt of the reality of retraitfiodal. llie incident at Whitby * 
was due the lord of the borough, elsewhere it was the right of 
the chief lord, who in such a borou^ as Northampton, the only 
place of importance where its existence is certain, was most 
likely to be a fellow-burgess. Even in Northampton it is xmlike- 
ly that the lord's right was often exercised; it came after the kin's 
right to preemption and was barred by the lord's taking an alien- 
ation fee,* the latter an incident whose incidence is far wider 
than the custom, for which it may at one time have been a com- 
mutation. 

Alienation Fees 
The usual name for such fees, which were paid to the lord in 
a few boroughs,^ was 'sellings.' At Northampton this fee was 

» Stevenson, Recordt of the Corporatitm ofGloucetUr, p. 73: "Grant from , . . 
witli the assent of his wife and the consent of his son . . . and of Thomas Carbunel 
Abbot of Gloucester, his lord, . . . of a messuage." If thig were a constant or even 
a frequently iccurring condition in grants at Gloucester it would, of course, prove 
the existence of the lord's rtlrail. It seems however to be found in this conveyance 
olooe. See ibid., pp. ^o, jx, &i. 

1 Atkinson, Wktiby, p. 384 {cir. a. 11S5).' " si quis autem terram suam vendero 
voluerit, pnmitus hoc abbati ostendere debet, et ei tenam, si earn emere vduerit, 
vendendam ofFere pro tAli latitMiatHli pretio quale alius ei pro eadem terra dare 
voluerit. Si vero cam emere nduerit, c(»isilio et consensu ejus eaudem veudat" 

* Bateson, Borough Customs, ii, p. 61 : " If one man holds a tenement of another 
by service, he may sell it, saving the lord's right, and if he sells it unconditionally 
... by law the lord has a better right than another fto buy it]." Miss Bateson 
^vcs the same custom for the ' borough ' of TettenhaU Regis, but it is doubtful 
if the place were ever a borough (see Samuel Lewis, A Topagrapkical Dictionary t)J 
England, 7th ed, 1&+8, iv, p. 317). 

At half-burghal, half-manorial Eingsthorpe the ' franche men of the town ' 
might exercise relrait when land was scdd to a non-resident (Glover, Kmgstkorpiana, 
P-=d)- 

* Charter of Wakail, a. \ig&~iait: Et salvo mihi et heredibus mns quod si quis 
dictorum burgensium burgagia sua vendere voluerit monstrabit nobis vd ballivo 
nostro, Et » sit ad opus nostrum habebimus dicta burgagia de duodedm denariis 
minus quam aliquis alius. 

For this section of the Walsall charter I am indebted to Mc. Addphus Ballard, 
author of Domesday Boroughs, etc., who courteously communicated it to me in 
advance of the publication of his British Borough Charters, 1043-1x16 (1913). 

' Possibly at Exeter also. * See Markham, Liber Custumanim, p. iS. 

' Alienation fees as paid to the borough will be considered under ' Mobility '; 



D.qit.zeaOvGoOt^lc 



THE INCIDENTS OP BURGAGE TENURE 55 

due the chief lord at the sale of a messuage; * the customal, how- 
ever, does not state the amount. In the boroi^hs where it existed 
it was commonly a small fixed smn. At Preston ■ this fee must 
be paid by bim who sold a tenement, thou^ only when he had 
but one. It is possible that this remission of the fee to a holder 
of more than one tenement was because he was still a house- 
holder and was therefore unlikely to become an emigrant, though 
it would seem that 4d. would not be a material obstacle to his 
leaving. 

At Whitby one who bought a tenement paid a fee, probably 
to the abbot, lord of the borough, and a small contribution for 
beer as well; ' at Tewkesbury * a fee must be paid by incoming 
buyers of messuages.* At Manchester, Stockport, and Salford 
fixed alienation fees were customary,* and must be paid in the 
two latter towns not only when a tenement was sold but also 
when it was devised.' At Bury Saint Edmunds an aliena- 

> MukhAm, lAer Custumarum, p. i&: " if the cliefe lorde take the sales." 

* Haidwick, Frtttim, p. 360; Flihwick, PresloH, p. 16: " when it [t. «., a. tene- 
ment] shall be sold and he (t. e., the sdla] hath not anothei buigage, when the other 
tball be Mued he shall ^ve i(d. from the issue, but if he hath another burgage he 
thaU give nothing.'* 

* Atkinson, Whilby, p. i&4: " enq>tor vero tenae consuetudinem ad lairinam 
iv denaiios dabit, et i denaiium burgenabus ad beverage." 

* At Tewkesbury and Cardiff one was allowed to take up an inherited tenement 
" without having to pve notice to the bailiS or prevost." See Matthews, Cardiff 

' Bennett, TeaAtsbury, pp. 333-334. When a non-burgess bought a tenement 
he must come to the next court and pay a fine. 

* Tait, Uediaentl Uanekaler, p. 66; Whitaker, Idandiater, p. 5S5. At Salford 
" quicunque buigagSum suum vendere voluerit . . . et a viUa discedere, dablt 
iiuhi4d.etlibereibitquocumquevdueiit." Atfirstsight thefeeof 4d. seemstobe 
a payment for permission to leave the town, for tendtre and iiscedtre stand, as it 
wen, (q^Msed to ^oMI and tilt, while the Preston practice of excusing the sdler from 
payment when he had another burgage, and therefore could not go, certainly does 
not weaken this view. There is probaUy luthing in it, however. When thete 
towns were chartered in the latter part of the thirteenth century 4d. would be a 
mail restriction on going 01 staying. It was only a custom of BreteuQ. 

* Tait, Mediaeval Uanckukr, p. 67. Bequest was lawful at these places only 
vdKD a burgesa had no heir. He mi^t then devise his messuage " Salvo tamen 
jnre meo, sdlicet quatuor denarios." The saving clause is not fouitd b the Mao- 
dMSter charter. ProfeasorTait ((Uif.,p.69) suggests that it maybecovered by the 
ttnieimm sahum of that grant, but thli is carried out in the Stoc^Mrt charter and is 
4 pfohibitian of devise in mortmain: " salvo servido ad ipsum burgagium pertinere, 
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don fee was due when a few of the messuages changed hands, 
being payable only from ' tenements of hadgovel ' ; that is, from 
original tenements.* This fee was customary at Leeds,* Ponte- 
fract,* where it was exacted from trath buyer and seller, and 
Maiden * where the fee took the modem aspect of a percentage 
of the price. 

There are other boroughs where alienation fees existed though 
they did not go to a lord, and still others where the customs, if 
ever known, had been forgotten or had become a fee accompany- 
ing seisin. For instance at Hereford in 1086 one might sell his 
house if he wished to leave the city, the third penny being the 
bailiff's,* but when the customal was drawn up in 1280-81, sell- 
ings as such had disappeared." 

iU BC quod Qlud burgagium non alienetur in rdigioHu" lliis dause occurs in each 
of the three charten in regard to sale of tenements. It seenu that if one should 
take the charter as it stands the condu^on must be that at Manchester lie who 
acquired a tenement t^ will paid no idlings. It is a trivial matter onj'way; devise 
was very laie at Manchester. 

' Arnold, Uenuru^ tf SI. Eimuni't Abbey, iii, p. 307: " every one who pur- 
chaws a tenement (rf Hadgovel shall not owe the Abbot for entry into the said 
tenemmt more than 10 sous and one purse of id. lob. and shall be quit of tax . . . 
and of every Und of purchase, without paying anything for entry into the tene- 
ments of that fee, by the payment of the first 20 sous." The ori^nol messuage 
■eems to have been regarded as a head tenement or capital messuage. This is 
from the unconfirmed charter of 13^7, but the townsmen were not likdy to demand 
that sellings be taken, though they may have been trying to curtail them. Town 
government however and not tenure was in dispute. 

> Worddl, Leeds, app., p. iv. 

* H. M. C, Rep., S, p. 169: a seller of land " daUt unum denorium de tbdoneo, 
etptetot I?praqMaitus]dabitterramemptori, . . . et emptor daUt similiter unum 



* C. P. R., a. 1403, p. 30S. When the bishop of London sold his customs in 
Maldon to Ms men of Maldon antong them was one called " Londchepe, vii., taUag 
from eadi man or woman purchasing land within the town lod. on each moA of 
fnirchase," 6}%. This sort of fee was taken by certain boroughs. 

* D.B.,i,{. 179a. 

* In a few boroughs the customal guarded against a lord's taking on alienation 
fee, as at Castle Rising, where the burgesses may "sdl . . . their burgages to whom 
they will without any gainsaying," etc (Parkin, LytiH, p. 105); and at BoLeweU, 
where they may " sell . . . their burgages ... to whom th^ will . . . without 
the leave of himself," >.«., the lord (H. ii. C, Duke t^ Rutland, W, p. tt, a. iaS6). 
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Inpenny and Outpenny 

In some cases this is only ' sellings ' under another name, in 
others it is additional thereto, but as those who got and those 
who paid caUed it an entrance or a departure fee it seems as 
well to retain the name.' In Wake's charter to Chesterfield * 
this fee was saved to the lord of the borough. The theoretical 
difference between this fee and sellings seems to be that the latter 
commonly applied to any sale of property, this custom only to 
sales made to foreigners, but the amount, 4d., reminds one of 
Manchester and places of that sort. The distinction is apparent 
at Preston,' where both fees existed side by side. At Shaftesbury 
in 7 Henry VI an entrance fee was paid to the abbess, to whom 
(hardly the same abbess) the farm had been granted in 1283.* 

These alienation fees as paid to a lord are fixed * and very 
small, and appear at only a few boroughs, most of which, North- 
ampton excepted, are baronial, created, and of little or no size 
or importance. At Northampton the chief lord is their receiver, 
elsewhere such fees are undoubtedly the perquisite of the lord 
of the borou^. Apparently they are the result of imitation of 
some typical burghal custom, very probably that of Breteuil. 

I Only u paid to a lord will it be dealt with here. This fee b due to borou^ 
abo. 

■ Yeatman, £eeonb 0/ Chesttrfidd,p. y), itSA.1: " the other children " (than 
ddeat aons) when " each one shall acquire to himadf a Burgess part . . . shaU, 
tqxn entering upon it, give me and my heirs 4d." And again {HMd., p. 40) " no 
■tianger sbsll purdiase a burgage or have sdun before that they [sic\ satisfy mysdf 
or my heirB or my bailiSs "; the two sorts of fees, in ooe sense. 

■ Hardwick, Praton, p. jjq: " If any one wish to be made a burgess, he shall 
OMne into court and give to the mayor iid., and shall take his bmigage from the 
mayor." The iiqienny went to the borough in this case, the selling to the borou^ 
kid. 

* Mayo, Rtcords of Skafleibwy, p. 13. At the court leet a fine of 4d. was made 
" (or entering upon a'cottage." The fee was not always 4d.; in the same year a 
capon was paid as a fine for entrance upon " three roods of pasturdand " (ibid., 
p. 13). 

As an illustiBtion of the desire to prevent burgesses from leaving a borougli, 
b) 1374 the justidaiy of Ireland granted burgages " pertaiiung to the king " in 
Radon on cmidition that the grantees shall " dweil there, and do not withdraw 
bom the king's fealty " (C. P. R., a. 1374, p. 57). At Dunheved no burgess might 
depart from his wont holdings and keep his best (Peter, Launctiton, p. 174). 

* 4d. as a rule; at Maiden, a borough with different customs, 6{%. 
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At Northampton the lord of the borou^, the king in this case, 
would be entitled to his fee only when a tenement was sold which 
was held directly of him; in most cases this would be merely the 
fragment which represented an original messuage. The chief 
lord, who got the sellings, was most likely to be a burgess. As 
to an entrance fee, that, where it existed, was apt to become a 
perquisite of the baiM or town-derk for witnessing the seisin and 
enrolling the deed.' 

Suit op Couet 
At a few small boroughs the burgesses owed suit at the lord's 
court as an incident of the tenure. The charter to the men of 
Bideford provided for suit at the baron's court,* and at Dart- 
mouth, where the lord of Norton made his borough as it were 
piecemeal, his separate grants of burgages required attendance 
at his court.' Suit of court is owed at Inchcoyn,* Durham/ 
Manchester,* Doncaster,' Charmouth,' East Grinstead,* and 
Stockport." This suit of court is distinctly intrinsec and not 
forinsec service; it is obtained by contract and is not an obli- 
gation of the tenure. The same is true of military service," 

< This b not to be taken U implying that fees for receding deeds q>ruig tcDm 
alienation fees. 

■ Watkiiu, Bideford, p. 13, probably temf. Henry m. 

* H. M. C., Sep.,v, p. S9g. See ibid., pp. 598-601: "such itiitsof couitasthe 
other freemen moke." These nere two suits a year. Most of the grants are lamp. 
Henry III and Edward I. 

* CauUeld, Youg/ial,p. nxv, a. 13SS: "The burgesses of Inchicoyn hiAd three 
ear. of land in tbar borough tenures at New Town, at £11 141. ycariy, and suit at 
their Hundred." 

* Hutchinson, Durkam, ii, p. 13, note. Three suits a year are required; the 
court may have been the portmanmote and not the Imd's court 

* Court Lett Records of lionehtsUr, i, p. 204 (itith century). 
^ Hardy, Records of DoitcasUr, ii, p. 30, a. 1506. 

* C./. W., Henry Vn, i, p. 141, 3 Henry VII: " three burgages In Chamemouth 
. . . held of the Abbot of Ford ... by as. yearly lent and suit of court . . . 
twice yearly." 

* Hills, East Grittsleod, p. to (Sussex). In 1559 there were 48 burgages and 24 
cottages; the burgesses hdd by " fealty only and suit of court" 

" Heginhotham, Stockport, i, p. 163, a. 1641 : " suite and service " are demanded 
from the buyer of a t^tement If Middlewich in Cheshire were a bwou^ in the 
noddle ages (it is not today) it should be added to those named above. 

«• See p. 51. 
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and of gUe, which was owed by at least one tenement at 
Liveipool.' 

A few boroughs became their own lords during the middle 
ages by buying out or paying a lump sum for their fee-farm rents.* 
In 8 Henry VH messuages in Bristol are " held of the Mayor and 
Commonalty of Bristol in free burgage as all Bristol is held," * 
and in such a case even the name of a personal lord vanished from 
the tenure. 

SUJCMAHY 

At this point a brief recapitulation of the principal boroughs 
in which the tenure was affected by incidents with feudal or 
villein prototypes or antitypes may be not amiss. Following 
the order in which the subject has been treated in this chapter, 
it appears that of the three aids only two, those taken at knight- 
ing and marrying, were known, and these at but one imimportant 
borou^ — Castle Rising. Marriage had no place anywhere, 
and feudal wardship did not exist. Relief however was owed at 
several boroughs, the most important of which are North- 
ampton and Leicester; the other towns where it was an incident, 
as Manchester and Denbigh, are mostly created boroughs, and 
many of them show foreign influence in their customs. Heriot 
was confined to the same group of created boroughs and was 
never a best chattel, but was rather of the nature of the heriot 
of Canute's law. 

Fealty in the feudal sense, and homage, which as used seems to 
have been only another name for fealty, are foimd only at Man- 
chester and two other little boroughs of like sort. In a few 
garrison boroughs, as Limerick and Denbigh, a small amount 
of military service must be done, lliat stranger or outcast, 
relrait fiodal, appeared in Exeter, Northampton, Norwich (in 
narrow limits), and Whitby. In the first borough and the last 

' Fkton, tktrpeet Steerdt, I, p. ti, a, 1346. Thae was one mewiuge whidi 
find* " ft stable foi twdve honet ftt each urivo] of the Laid within the taid 
bofm^," an impoanblc coodition with an ordinal town tmcmenL 

■ In the modem period moat of the larger boroughs bou^t their fee-fann rents. 
For instance, In the 17th centiuy the Liverpool corporation became " lords of the 
manor " by purchase (Ficton, Lnerpool lUeerit, i, p. 589). 

» C. /. U., Heaiy VH, i, p. 3*7. 
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it was probably due to a foreign founder, in the others to foreign 
immigration. 

A few incidents common to both feudalism and villeinage 
were more wide-spread, but, like relief and faeriot, alienation 
and entrance fees (as paid to a lord) were known, with few excep- 
tions, of which Northampton is the chief, only in the same group 
of created baronial boroughs. Suit at the lord's court was an 
intrinsec incident of the tenure at a few small baronial boroughs 
in Ireland, the southwest of England, and between Ouse and 
Trent. 

With the exception of Northampton the tenure in the impor- 
tant boroughs, practically all of which are royal boroughs, had 
no lordly incidents whatever, feudal or villein, with the exception 
of fealty. This, however, was neither villein nor feudal in the 
true sense, but was merely an oath to be faithful to the borough 
and its lord, and soon became a personal rather than a tenurial 
obligation. 
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BURGAGE RENTS 



Tbe tenn burgage rent is here used to mean the rent of assize, 
fixed, or fee-farm rent which each messuage or burgage * must 
pay to the lord of the borough, and which endured while enough of 
the tenement remained to be recognizable. It might be divided 
as the messuage was divided or might remain as a perpetual rent 
on that part from which alienations had been made. Both 
methods are found in operation in the later middle ^es.* This 
burgage rent varied greatly in amount, even in the same town. 
In tiie older boroughs it was often id.; in many of the boroughs 
created by charter it was a uniform rent of i2d.; in one of these, 
Agardsley, it was i8d. Whatever the sums, they seem very low 
at any period when compared with the renting values of the 
tenements, while time soon made a shillii^ rent look very small 
and a penny rent a mere symbol. In fact that is just what these 
penny rents, the rents of the messuages in many of the older 
boroughs, seem to have been at any time — mere symbols of lord- 
ship. In such places this rent was the only tie between lord and 
land, fealty the only bond between lord and man. Does this 
not seem to have originated as a mutual arrangement between 
man and man to produce lordship and vassalage ? 

The main theme of this chapter will be these burgage rents, 
their amounts and form, with illustrative tables to facilitate 
comparison between the origiaal rents and the selling and renting 
values of the messuages, as well as other conditions thereto 
relating. Before these matters are taken up, the details of 

' Except in the founded boroughs the fonner was tbe term for an urbkotenemait 
in tnediaevi] Eogjutd; ' buiKoge ' lefeiied to the tenure. 

■ V/ith the close ot the mediaeval period original or quit-rents had begun to 
drt^ any as they weie not ■worth collecting, in many cases because the tenements 
which owed tbem had disappeared A few of these rents remain to tbe pieaent day. 
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burgbal nomenclature need mention and definition. When a 
borough owed its origin to a charter, the usual formula thereof 
was " so many pence from each burgage or messuage," and no 
name but rent or rental appeared. Other names were in vogue, 
however, which had their origin in the older boroughs: gavel or 
gable, landgable, hawgable, housegable, and many variants of 
these. 

Landgable and Hawgable 

Gable alone was sometimes used for the burgage rent. At 
Scarborough it seems to be the only name for the fixed rent; ' 
it was used also at Wallingford * in the twelfth century and at 
Chester * from the eleventh to the sixteenth and probably later 
centuries. 

As, however, ' gable ' was occasionally used with other mean- 
ings, the fixed rent on land or houses, or both, was commonly 
called hawgable or landgable. The late Professor Maitland was 
of the opinion that hawgable was paid for the houses, and land- 
gable for the arable strips in the common fields.* This may have 
been the case at an early date, possibly in other places than 
Cambridge, whose local usage was the cause of the great scholar's 
suggestion; though in nearly every borough the distinction was 

' See Btown, Torktkin Inquititiim, i, pp. ii, 164, uid iii, pp. 91-93: a. iiSOi 
3 Ed. 1, 0.1198. 

■ Cir. 1156 Heniy n renutted bu gmble to the burgesMa, . . . " de annuo 
Gablio meo, quod (olebant reddere de Buiko Wallingford, de CO, idlicct, quod kd 
me pertiiiet in Buigo " (Hedges, Waliintford, i, p. 171); galiliuni almost certainly 
reten to the burgage lenL The last dauae leeint to be to mvt the inteiesta of 
olbei loida tlian the king. 

When in 1353 Simon de Montfort remitted ' biidge-ailver and gavd-pence' 
to Ma buigesaes of Leicettei, the lattei are probably the fixed lents) they amounted 
to only j6a. Sd., and weie unequal, a condition to be eqiected. (See Thompaoo, 
Leictittr, p. 70.} 

At Fscnham, however, in the thirteenth centuiy " G. et H. et R. iKaqwoitua 
leddunt compotum ■ . . de toto ^bulo aaiiio de Hiq)pel[aDda] (upland) . . . 
et . . .viil.definn»burgi''(HaU,i'«^AiJIo/UeBwA<i^(>/H'»Kdlul<r,73oS-o9, 
p. 37). The tenu in thia caae certainly does not refer to the burgage renta, wluch 
would be contained in the farm. 

* D. B., i, f. 363b; H. M. C, Retn 8. P- 36a: •' Hereafter foloitb the Gobul 
Rentea "; horn the AaaemUy Book, a. iS33- 

« Tcmtddf and Barou^, p. jo. 
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lost before the ' Great Inquiry,' ' and even ia Cambridge it was 
not always adhered to,* the term sometimes being ^plied there 
to the rent of land alone,* while in many boroughs it was xmlnown 
at any period of our subject. The Hundred Rolls specify about 
two hundred houses as liable to hawgable, the amount of 
which in the fifteenth century was £7 as. id.' By this date the 
hawgable had become a ' high gable,' thought to have something 
to do with the gables of houses. A few high gable rents were 
paid the Cambridge corporation as late as 1853, and may be even 
today.* 

The term hawgable was used in other borot^hs than Cambridge, 
not, however, side by ^de with ' landgable,' but to its exclusion. 
Such was the usage at Denbigh in North Wales,* York with 

> R. B., ii, [^ 356 et seq. (Cunbridgeahiie Inquest). 

* Hie HuDdred Rdli ue very full foi both Cambridge and the shiie, and contain 
many items aauxroing the messuBges in the borough, the ftdlowing quotation being 
dimnctcriitic and illustntive of our nibject; " juntores illius buigj dicunt quod B. 
B. tendt quodd&ni tenementum in vills de Cuitabrigia, et sdebst reddere [>iacdicto 
tatemento bsllivis . . . xiiij" soL et viij d. nomine hsgabule " {R. B., i, p. 55), 
Hiis tecord, much sbbieviated, shows the use of hawgable and also a poisible 
ambiguity in re^>ect to this one case, for 141. 8d. is very high where the average 
rent was id. a tenement. The diief kvd was the borough, the hidder a rdiposut 
who had pdd no rent for ten yean; posaiUy hawgable and rent were confused, 
Ibou^ not probaUy, fbc the two are carefully separated as a rule (see R. B,, ii, 
P- 3»7)- 

■ R. B., ii, p. 358: " tres acras terrae ... ad bagabulum." This entry 
(£. E., ii, p. 358} seems to be the only tne to fall into error. The usual rec(»d 
disdimiDates: " Scolares de Mert<ui tenent unum meisuagium cum quadraginta 
et quinqne acris terrae et quinquaginta sol. annul redditus in villa et in canqm 
Cantabrigiae ... ad hagabulum et langabulum iiij s. et x d." {R. B., il, p. 360. 
For other records of the same sort see ^lid., pp. 360, 361, 370). 

• Cot^xr, Cambridge, i, p. iii, a. 1483; £7 is. 3ld. to use Cooper's figure*, 
about the same as in the Domesday era when it was £7 1 orae id. (ibid., i, p. iS; 
D. B., i, f. 189a). For this subject tee Maltland, Temuhif and Borough, p. 70. 
Domesday caUt nearly evtxy burgage rent, at Cambridge and daeiriiere, gabulum 
or langabulum. 

• In the list of high gable rents in 1483 (Cooper, Canindfe, i, p. 18), the amounts 
run from id. to 15s. for siu^ tenements, but the last had ' lands ' connected 
with it. 

* Williams, Dtnbigh, p. 306: " each of the burgesses . . . shall render . . . 
yeady id^ . . . on aosunt of housegable for each of the burgages." From 
diarter of 1183-90. 
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Bootham and other suburbs,' and Bury Saint Edmunds,* where, 
however, the payment was remitted to him and his heirs who 
bestowed a tenement in frank ahnoin.* Hawgable was in use 
also in Ipswich,* Maldon in Essex,* Bedford,* and Hertford.' 
It is noteworthy that hawgable is confined to the older boroughs 
of the Danelaw.* Denbigh in North Wales is an apparent 
exception. Denbigh was, however, a created borough, and its 
founder was a de Lacy, whose name is Danish and whose fellow 
Uncolnshire men probably took the name with them to the 
Welsh marches from their east English home. 

Landgable, the commonest name for the burgage rent, was used 
in almost all the rest of the older English boroughs, and in these 
it was not applied to land in the common fields, as it was at 
Cambridge, whether such lands were or were not connected with 
particular tenements. Domesday constantly uses landgable, 

> WiddriDgtcai, Anahda Eboracaitia, p. i3i : tenementi were ' hdd oi the king 
by housegable,' a. 1186-90. A charter of Henty II, gnoting landa to SL Peter's, 
usee the Hme n&roe: " et eisdem teiris . . . do . . . consuetudines . . . extxpio 
meo huiugftvd, tanto videlicet quantum eaedem mamurae dedentnt " (C. C. R., 
>i>P'439)- And again: "concedo . . . teiran) in Usgata (Ous^ate) . . . quietam 
abhuusgavel"(tUrf., p. 439)- TefraM aeema to refer to land only, but it very prob- 
ably means both the lands and houses in Ousegate. 

* DugdBle,Motuuticon,m,p. m: tenements were held " per anDuum redditum 
vocatum Had-govelle." 

* Amdid.Uemoruiisef St. Edmund's Abbey, i, p. ioy. " quando aliquis delegabat 
tenam burgagii in elemosinam conventui . . . terra ilia solebat de cetera esse 
quieta de haggovde." The monks could well afford to excuse a payment of a 
farthing or a penny. SeeaiaoC.A. D., ii, pp. 134-135. 

* C.A. D; ii, p. 176: a grant saves " the King's service of id. ad hadgabuium." 
In another giant {ibid., p. 180), " the king's service, viz. AauoiiiJuM " is saved out 
of the chief lord's rent 

* C. P. R., a. 1403, p. 308: " rent of assize called ' hadgavel.' " 

* Records of the Corporation of Bedford, pp. ioi~i i a. The name there is ' hag- 
able.' The hawgables of the Records are owed to the corporation, run from 3d. 
to 3s. 4<1-, and land, site of hospital, etc, all owe these icots, and probably con- 
tinued to owe them, though they were even then ten yeats in aneais. See also 
C.A.D.,i,p.g. 

' Robert Clutterbuck, The Biilory and AnliguUUj of tkt County of Hertford 
(1815-17), ii, app., p. i: " est itndem quidam ledditus assisi qui vocatur Hagand " 
[temp. Henry IV). 

■ At Bodmin in ComwaU, and possibly in other boroughs, there was an approxi- 
mation to bawgables. A few ' ^dent tenements ' were still paying ' High Rents ' 
(haw rents) in 1835 iParUamenlary Paptrt, 1835, inii, p. 447). 
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or infrequently gable, as a name for the fixed rents in the bor- 
oughs. In 1105-15 * there was compiled what may be called 
an expansion of Domesday for a single dty, Winchester, the old 
West Saxon capital. This, the Liber Winton', follows much the 
same plan as Domesday in giving the conditions of rent, customs, 
and holdership both ' T. R. E. et modo.' The landgable is a 
constant feature, though not every tenement is charged with it, 
and is of varying amoimt, from five to thirty pence, many rents 
being each six pence.* The customals of the older boroughs 
seldom make any reference to the burgage rent; it is of small 
avail to look for landgable in them. Grants of real property, 
however, use the expres^on frequently, as at Gloucester,* where 
the bailiffs rendered accounts de hngabulo,* Bristol, where John's 
charter recognized it,* and Bath.^ Waterford knew the land- 
gable,' so too did Cork,' the term being no doubt borrowed from 
Dublin, where it is found in John's charter • and in the records 

■ J. H. Round in The Victorui Bittory i>f Ikt Counties afEnglatid: HampsfUrt and 
IMeIskrfWHU,i,p.s3j. 

» See D. B., iv, pp. 533 et stq., ff. t to iib. The usual entry runs: " A. tenuit i 
dranum T.R.E., leddentem vi d. cle laugabulo, modo tenet B." who pays the same 
cuMonu and so on (f. 3). Dormu is the common nune for messuage, sometimes 
lara. At timea the landgable b mentioned tbou^ not its amount; at times the 
landgable may be contained in the amtaditdinet, as " modo tenet G. . . . et 
reddit langabulum et alias consuetudines " ((.3); the bolder T.R.E., lendeied 
customs alone. One burgess " fadet consuetudines excepto langabulo " (f. 7). 
Another " tenuit i tenam . . . et dabat langabulum " (f. Sb); the reference may 
be to land nith no house theieon. The bishop of Winchester has the kndgable 
from " xzx domus supra (ossatum " (f. g). These rents are somewhat high when 
compared with those at Cambridge and other older boiougha. 

* Stevenson, Jbcor^ ofGtoticester,p.Bi: " i^d. tor' longaUe' "; the term occun 
in another grant of the same period {ibid., p. 83), in two grants dr. a. raao (,ibid., 
pp. 103-104), in four grants c^. 1130 (,ibkt.,pp. 140, 141, 156, 157]; the landgables 
run from jfar. to 3d. 

* H. M. C, Kef., 13, app., pt. 9, p. 4™ (*■ Ed. I). 

' Nichols and Taylor, Brisl^, i, p. 96, dr. a. 1188: " by landgable service." 

* King and Watts, Retards of Bath, pp. g, n. 5, xvi (a. tii8, 1150). It occurs 
in two grants; the amounts are sd. and 6d. respectively. Cf. Winchester. 

' C.C.JI.,i, p. 158,11. 1131; H.M.C.,Jt«#., io,app., pL j, p. 316: "shall . . . 
pay his . . . longable to the balif " (customal). Ibid., p. 319; " the Kings chief 
rent, called Longable." 

■ C. C. R., i, p. 367, a. 1 143. 

* Walsh, DiMin, i, p. 379; Gale, Corporate System of Irdand, app., pp. i-iv; 
all land within and without tbe walb is held " in free burgage, and by the service 
ol landgable." 
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of transfer of conununat realty.' At Dublin, and possibly at 
other cities, there seems to have been confusion between the 
rents and the landgables due from messuages of which the dty 
was chief lord, leading to complaints by the citizens of being 
overcharged, followed in turn by efforts on the part of the cor- 
poration to limit the size of both a messuage and its landgable.* 
At Oxford the landgable seems sometimes to have been very 
high for a borough of its character, at least in the thirteenth 
century. On the other hand very few tenements were liable 
to this rent, unless the Hundred Rolls have omitted much.* 
At Norwich the landgable was low even for an East Anglian 
borough.* At Gloucester its incidence and amounts were the 
subject of a careful compilation.* At Chester landgable was one 

' Gilbert, Recorii of DutUm, i, p. 93, a. 1361; "land . . . escheated tothedty 
for nonpayment of landgBiile for thirty yeais and upwaids." See also ibid., p. 95. 

* These records ore, however, too Ute in d&te to be of much compantive value. 
the corporation tried to prevent confuaioa by ordering thM the ndlector of the 
landgable should not collect the rents (.GHhat, Records ef Dublin, i, p. 4$a, a. 1555). 
In 1546^7 ■ tenant complained that bis tenement had to pay " moche molt 
tCDt unto tbe landgable " than it should " by the old reond or roll " {ibid., p. 416}. 
The andent laodgaUe in Dublin was low and vsjiable in amount (C. P. R., 
a. 1379, P' 379= jlcl.; and the references bdoir}. According to the laws and usages 
of the dty, in other words its customal, " the extent of each burgage within the 
d^ should not exceed 64 feet [frontage); yeariy landgable, ijd." (Gilbert, 
Recordt Iff DiMin.i, p. 134)1 one house had been charged with js. to thelandgaUe 
En 1500 {ibid., p. 386) , which however was ' relysht ' (released) to i id. a year for 59 
years. Possibty tbelandgablehadriaenasthemessuageincreaaedinsize; probably 
the landgable, the rent, and the record are all confused, for the essence of landgable 
is fixedness and perpetuity. It may be that causes whidi possibly had oii^naDy 
produced unequal landgables were still woAing in DuUin after the dose of the 
middle ages. 

* R H., ii, p. 797: " N. de K. tenet quandam domum . . . et debet nj d. de 
lang^ulo ... ad Grmam ville Ozon'." Another messuage owes jid. (_ibid., p. 
ioa), two others tad. (p. 797), another half a inark(iKd.,p.8oi), twoothen a4d. 
each (ibid; p. 799)- 

* Stanley«.MayoT,etc,S.i6,30-ai,35(i8Ed.1, 1305,1333). There are land- 
galdes of a farthing, a half-penny, a penny. The last seems to indude the rent of a 
strip in the fields, this is probably not the case, however, the appearance ariiiDg 
from the forni of the record. 

■ Cde, Rtnml ef the Boiua in GlouceiUr, 14$;. The landgable was low and 
wiaUe, running from one farthing for a " toft with adjoining curtilage " to 4s. 
61d. for a " tenement with appurtenances." See the Raitid, pp. 43 and 37. The 
landgables wot usually due the king, sometimes the AUiot of Gloucester. See 
Stevaaaa, Recordt of Die Corpcralum of Glaticeskr, pp. 136-137. «*"■ «■ "SO- 
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name for the rent of assize; * the same term may possibly have 
been in use at Lincohi.* In the list of burgage rents which follows 
the references show where the little light here thrown on the sub- 
ject has been obtained, — from a few published records of cor- 
porations, a stray iton in the Patent Rolls, a casual reference 
in a grant or deed. In a later chapter (see p. 165) an attempt 
to explain the significance of the facts here set forth will be made; 
for the moment merely the rents themselves will be presented. 
B«mtfk Amount i^BtiriapXaU Borougk AmiUKt rf Burfage Sgnt 

AfffcMey i8d.' Berwick 6d.' 

Alnwick 6d.-3*. 6d.* Bkkford 6d., iiiL>* 

Altringhun lad* Bndfoid i6d. (avenge)" 

BumUpk Sd. (avenge) ■ Biadmncb edJ* 

B«th M.' Bridgnorth Jd." 

Bedford 3)d-'ii- 7d.' Bridgwater 64, lad." 

■ C. A. D., iii, p. 394- A tenemeot in the " great street of Chester " owed 
" to the lord tut [of Owster] )d. . . . as Londgable." Gable is used also. 

* Roes, ChiUu Lineoltiia, p. i. According to this author the burgage irat tt 
Uncolii was id. on each mnsuage, and was i:alled the ' LandtoU Fenny.' The 
ttateiDent as to the amouDt of the rent 11 correct (see C. /. if., v(Ed. II), (V. 198 and 
363) thou^ apparently only a h^py guess by the author, no authority being dted. 
It is, however, almost the only correct historiial statement in his book. If the name 
for the burgage rmt be as Mr. Ross tells us, then Lincdn, where of all jdaoes one 
would expect to meet bawgaUe, must be placed m a class by itself in rapect to a 
name for the rent of aswze. Ross begins well by telling his readers that he has not 
found Lincoln's Charter from Heniy U among the ancient records of the Corpora- 
tion. The charter ia, however, printed in Rymer, Facdtra, i, p. 40 (quoted by 
Stubfae, Sdtct CkofUri, p. 166) and H. M. C, Rep., u, »PP; pt- 8, p. i. He also 
■ays (p. 6) that fifty yean after the Conquest the murder fine brought in so little 
revenue that an anntial tax (on boroughs) was imposed in its place. It almoet 
■eems as if Mr. Roes's work were not quite trustworthy. 

* Moaley, TuAtry, app. viii, p. 384. 

* Tate, Ainvkk, i, p. iji. 

' Partiamenlary Paptrs, 1835, xivi, p. 3574. The shilling rent coven a burgage 
and an acre for the same in the common fields. 

■ H. M. C, Rst-, 9, p. Mt, 3 Ed. I. 

' King and Watts, Mtmicifal Records ^ Bath, pp. zvi, zvii. 

■ Rear4t <ff Ike Corporation ^ Btdferd, f^. 5, loi-iia. 

* Scott, Btnnek, p. 154. 

> Watkins, Bid^ord, p. 13. 

" jKOta, Biliary of Brad}ord,p.t\. 

" Ballard, Brititk Borough Ckarttrt, p. 46. 

" C. /. U., V, p. 46, a Ed. n. 

" H. M. C. Rep., 3, p. 3n. 
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Berou^ AmoiuU ^ Btrgage Sent Borouik Amount of Burgofe RaU 

Bridpoit 3d., etc.! Co* tad." 

Bristcd id.-3s.6d.* Dutmoutfa ad-.e^iCtc" 

BuitoD-oa-Trent tid.' Denbij^ td.>* 

Buiy Saint Edmundi . Jd.* DwcuUr id., 6d., etc** 

Caermartheii lad.* Dro^ieda iid." 

Cambridge )d> "l-.etc.' Dublin 3)d.,isd.,etc." 

Cardiff lad,^ Dunbeved id." 

Cariisle id.' Durtuun iH to »." 

Ceriow i»d.» EutGtinstead jd." 

Canurvon iad.i* Eveattatn id.-4od.' 

Chard lad." Fiodsham lad." 

Chester Jd., etc." Gaonoc 14^." 

Cloyn iid.,sd.,etc'' Gloucester id.t04>-6d-" 

Colchester id, kL, etc" Grimsby fid." 

Congletoii 6d.{iad.aJso)'»Here{oid i«l., 7*d" 

> C. /. M., i. p. 311, jo Hemy lU; ibid., v, p. 67, 1 Ed. U. 

> Bickley, IMt Std Book of BHslet, i, pp. 3-9. 

• Ballard, British Bontigk Charten, p. 40- 

• Dugdale, Monastiam, lii, p. 153. 

• Oanid-TysscD, Charttri of Carmartlun, p. 49. 

• R. B., ii, pp. 360, 361, 370 tl past.; H. M. C, Rep., i, pp. 70, 80. 
» Matthews, Cardiff Recordi, i, p. la, 

• C. I. U., Henry VH, i, p. 71. 

• Hore, Wa^ard, v, p. 119. 
" Lewis, Stiaipdoiiia, p. 68. 

" C. F. R., a. 1186, p. 316. ■* C. A. D., iii, p. 394. 

" Caulfidd, Council Book of Ytm^ui, [q>. 579-5S3. 

u Benham, Red Pordment Book of Cokhetler, pp. 45 «< feq-! C. P. £., a. 1191, 
p. 18. 

■• Head, Conihbm, p. 34. 

■■ Caulfield, Council Book of Cork, p. x: " by sucb . . . rent ■■ the buigeiMS 
of Bristol render yearly of their burgages." 

" H. M. C, Rep., s, pp. S98HSOO. 

" WilUuns, Denbifh, p. 306. 

" Tomlinson, Doncatltr, pp. 33-36. 

■* Ballard, British Borouth Charters, p. 48. 

" C.i>.Ji.,d. i379,p.379; Gnbert,XA»nb0/i)uUM,i, pp. 314,386. 

** Peter, Launceslen and Dunheted, p. 174. 

■■ Hutchinson, Durham, il, p. 13, note. 

■• Hais, East Grinstead, [q>. 40-41- 

•• Dominicut, Chroniam Abbatiae de Eteskam, p. 3il. 

■* Ballard, BrUish Borough Charters, p. 50. 

" C. C. R., i. p. 378, a. 1353. 

" Cole, Rtnlal ttfthe Houses in Goueesler, i4is, PP- 4S-S7- 

• C. /. if., ii, p. 114, 4 Ed. I. 

"• C. /. U., V, p. 113, 6Ed.n, D. B., i, 1. 179a. 
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Bcr<mi), 


AmotuU ^ Bm^tt Rent 


Bonatk AmMmt 


cfBmgapIUnt 


Inistkvue.. 








iad» 


Mdcombe Rcgii .. 


.. id, etc." 


Il-wfch 


id* 


Montacute 


.. i6d." 


Leedi 


i6d.* 


Mwpeth 


.. led.* 


UA 


imL* 


NewaaUe 


.. iid,»d.ett.- 


Lekster ... 


W..etc« 


Newport 


. . 6d. uid iid" 


Lewa 


«v.imdM6d.» 


New Rom 


. . lid, ? 3d." 


l.irlifiriii 


lad* 




.. id." 


Limerick.... 


lad* 


Nwrich 


.. id.R.id« 


lADoAa 


Id" 


(Kehunpton 


.. ti±» 


Ureipool ... 


i«L" 


Oswestiy 


.. ijd" 


IJMndovtty . 


wd." 


Oxford 


.. aid.etc." 






Peveiaey 

PonWfcact 


.. IJd* 


Lcatwithid . 


6d" 


Ludlow 


id.jd.etc."' 


Pontmouth 


.. id, Id, ad. 



' D.B.,i,t.ao3A. 

* Gate, Corferatt 5yi(Mi, »:pp., p. lii. 

* C.A.D.,u,p. 176. 

■ Wuddl, Uunkipol Bittory of Leeds, xpp., p. iv. 

* BaU&rd, BrOitk Berouih Charfas, p. jo. 

* Bateaon, Records <tf LaceiUr, J, p. 381. 
' D. B., 1, t. 16a. 

■ Huwood, Idchfidd, p. 381. 

* Lcnihan, Limerick, p. 48, note i. 

" C. /. M., V, pp. 198, 363; Ross, Civilas Lincalnia, p. i. 

" Picton, Latrpool Records, i, p. 13. 

" Partiamaitary Paptrs, 1833, xaa, p. 301, 

" C. /. Jf ., Eeniy VH, i, p. 106, and othets. 

» Ballard, BriUik Bonmth Charkri, p. 48. 

" Ltidhw Ciurltrs, pp. 60-61. 

" WUtaker, UanckesUr, ii, p. 581. 

" Mode, Weymoulk, p. 106. 

" Somenet ReoMd Sodety, \P«bHcatioHt], viii, pp. no f. 

» H. M. C, Rep., 6, p. SJ7- 

■* Brand NewatsUe, i, pp. 75, 347. 

" C. /. Jf., V (Ed n), p. 94; Parliamentary Paptrs, 1833- J 

" Hwe, Wexford, i, p. iji. 

» C. P. R., a. 1314, p. 195. 

" Stanley g. Mayor, etc., ff. 13, 16, aj. 

■* Ballaid, British Borotiik Charters, p. 48. 

■■ Tait, UediaeMl Mandmter, p. 63. 

» R.E.,a,p.%ii2elpast. 

" D.B.,i,f. aob. 

" H. M. C, Rep., 8, p. i6g; ParUomentary Papers, 1S35, c 

" East, Reeerdt of Porbmonth, pp. 493-501. 
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Btnugh 




Bonmih 


Am««U,^Bwt<n'^«^ 


SAthoool .. 


ijcL' 


Dttoxeter 


lad." 






Wallingfotd 
WakaU .. 


.. . . Fid." 


Ruytcm.... 


lad.' 


i»d." 


Ry« 


3d.-».Sd.< 


Wattriori 


.ad. (pwUbly)" 


SalUmiy .. 


ikL' 


Well* .... 


lad." 


SJford 


wd.» 


Weiford . 


lad." 


Scaiborough 


4d-w><iM-^ 


Weymouth 


id.-Si." 


SlMftabuiy 


H- 


WUtby... 


S4- 




»v.iuidet;d.* 


WincbdM 


id.,«i,etc«' 


Stockport . 


i»d." 


Wndusur 


id.,6d." 


SwansM... 


ijd." 


Woodstock 


av.4d.» 


Swords .... 


lad." 


rumoudi 


id.(probably)- 


Taunton . . . 


av. M." 


York .... 


Id." 


Tmkesbuiy 


lad." 


Youghal .. 


i«L- 



There seem to be many shilling boroughs in this list, but as 
far as ^ze and trade go they might all be added to London without 
very much increasing its population or its commerce. They 
are new boroughs and their charters commonly state the amount 

' Gale, Corporate Sytttm, app., p. z. 

* Ibid., a^^., p. XX. 

* Parliamentary Papers, 1835, nvj, p. 3838, 

* HoUoway, Rye, pp. 313-316. 

* R. C. Hoare, The History of Uodem WOtsUre, vi, p. 738. 

* Tail, Mediaetol Manchtittr, p. 63. 

' Baker, Scarhorouth, p. aS; C. C. K., 1, p. 417. 

* Mayo, Records 0} Shaftesbury, p. 79. 

* D. B., i, f. 353a. 

■• Tail, Mediaetid Manchester, p. 63. 

" Ballard, British Boroutk Charters, p. 47. 

" Ibid., p. 49. « D. B., i, f. 87b. 

H Bennett, Tewkesbury, p. 311. 

** Mosley, Tvtbury, iipp. ix, p. 385. 

* Hedges, Waliinijord, i, p. 345- 
" WJUmore, WaliaU, p. 160. 

•• H. M. C, Rep., 10, app., pt. j, p. 316. 

■■ Ballaid, British Bortm^ Charters, p. 49. 

" Gate, Corporate System, qq>., p. zvii. 

■■ Mode, Weymouth, p. to6. 

*■ Atkinson, Wkilby, p. 168. 

■■ Cooper, Winckdsta, pp. 44-53t '37 et seq. 

" C. /. jr., Henry VH, i, p. 155, 6 Heniy VU; D. B., iv, pp. 531 a seq. 

■■ Ballard, Woodstock, pp. 8, 9. 

■ D. B., a, p. iiSa. » C. P. R., a. 1*96, p. m8. 

■ Canlfidd, routhal, p. U. 



D.qit.zeaOvGoOt^lc 



BURGAGE RENTS Jl 

of the biirgage rent. At Bridgwater the twdvepenny rent is 
taken from a grant, which may be inclusive of a reserved rent, 
a rent charge. The place is supposed to have been and probably 
was a shilling borough. The hal^>enny messuage at Bridgnorth 
was OD castle land; its rent was not fixed by the rents of the 
borough. At Hereford in the Domesday era the rents were less 
than those of the fourteenth century. At Berwick the burgage 
rent was called burgh maU; but Berwick had been part of Scot- 
land. At Durham the term for the rents of assize was landmale, 
at Ludlow the soc rents. 

At Scarborough the fourpenny rent was for tenements whose 
houses stood with their ends to the street; when the side of a 
house faced the street the rent was sixpence; possibly such tene- 
ments were larger.* Scarborough had another custom in respect 
to its burgage rents, which, as far as is yet known, was unique 
as well as peculiar: he who became chief lord or direct holder of 
eight or more messuages and enclosed them in one pud but one 
rent of sixpence for all.* Sixpence was the average landgable at 
Winchester when Liber Wnton' was compiled; the penny bur- 
gage rent is of a later date. Both rents and burgage rents were 
higher there in 1 103-15 than in any other important borough in 
England.' 

At some of the small chartered boroughs the twelvq)enny 
rent lay on the burgage alone: land in the common fields was 
subject to an additional rent of a shilling for each acre, as at 
Llandovery; a shilling for three acres, as at Oswestry; or four- 
pence an acre for each of three acres, as at Ruyton. At Denbigh, 
while the ordinary burgage rent was a penny, one burgess paid 
fourpoice for his tenement, two other burgesses each twelvepence 

* Hie gable UyoD the land rather than the house (Brown, YorhsMrt IngtnsMons, 
i, p. 164). 

* Ibid., \, p. 31. Tbkcustom wu dedared in 1350 during the couiw of a suit 
between the king and the abbot of Qteauz, certain of whose tenements the king 
had dainied. There were eight all tcdd (tbey must have been contiguous} for which 
the ablxn rendered only (A. as gaUe. Tht jurors said that " the custom of the 
borough is such, that if any burgess endow in one dght messuages or aan yielding 
gablage sevenJly, he shall yidd one gablage only, that is 6d." 

* To fdlow the rule they should remain so; tents In the Domesday era are the 
sane in amo^mt as rents in the era of ^^ Renaiasancc 
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for thdrs, and a third was charged wiUi one and fourpence for 
his two messuages, possibly because he was a parson. Denbigh 
and Gaimoc are the same. As founded in 1352 the town was 
Icnown as Gannoc; ' then the Welsh wasted it so thoroughly 
that Denbigh was a new borough. At Portsmouth pepper rents 
were payable from a few tenements; they seem to be the only 
rents in kind due the bailiffs toward the Firma Burgi from mes- 
suages in any borough.* It need hardly be said that the bailifib 
did not pay pepper to the Exchequer. The existence and reten- 
tion of the pepper rents were probably due to the fact that parts 
of Portsmouth, as the parish of Portsea, had been held originaUy 
by monasteries, as Southwick, and pepper remained as part of 
the burgage rent. 

By no means all the boroughs of mediaeval England, or even 
all those of this essay, appear in the preceding list, which might 
have been longer were it not that many of the borough histories, 
so-called, devote so much space to Roman fiction that they have 
none left for English fact. It would seem, however, that a suf- 
ficient nimiber of the boroi^jhs, espedally of the larger borough, 
has been enumerated to be gec^raphically representative, and to 
show, both in time and place, the variability of the burgage rent.* 

It may be premised that in boroughs which had a grant of the 
Firma Burgi the elected town bailiffs collected the chief rents. 
In the larger boroughs which had no grant of the farm the rule 
was the same, though they acted often for the sheriff; in small 
boroughs the collector was usually the lord's steward or bailiff.* 

■ The lent wu two sHilliiigs foi two acres without, and half an acre within, 
the walls. 

* All sorts of rents in kind, at heoa, doves, etc, aie payable from tenenxnts 
in some boroughs, notably Ldcester, but they aie not buigage rents. 

' This rent was the only burden on the tenement except the cases previouily 
mentioned where each buigage hcdder must find b man to defend the borough at 
Denbigh, and that of the burgage at livetpod which had to [mtvide staUe for the 
lord's horses. To theae must be added another, a messuage in Chester which was 
obliged to find b " judicator yeaily in tbe portmote of Cheater " (C. A . D., iii, p. 350, 
34 Henry VI). 

' C. C. R., i, p. 378. At Gannoc in li^t the burgage rent must " be paid each 
year to the king's bailiff." 

At Buiy Saint Edmunds one tenement paid " )d. yearly to the provoet of St. 
Edmund's for Hadgovd " (C. A. D., ii, p. 114)1 while anotlm paid the same rent to 
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At Kinsale, which had no grant of the farm as far as evidence 
shows, the town bailiffs were the collectors,' and at Liverpool, 
whose Finna Bur^ was intermittent, being granted for short 
terms at varying intervals, the bailiffs collected the burgage rents 
and paid them to the Earl of Lancaster, lord of the borough.* 
Burgages are found lying within the fee of the castle; in Norwich 
at least the sheriff of the county collected their rents.* Now and 
again a borough which could show no grant of the Finna Burgi 
resisted collection of rents by the lord or his official; thus did 
Barnstaple * and Petersfield.* 

Default in payment of the burgage rent for any considerable 
period entailed forfeiture of the tenement to the conununity, 
if the borough was ' held in chief.' • In boroughs which had 
no grant of the Finna Burgi the lord might seize such a tenement 
as a matter of course, though in some their charters provided 
that tenantless tenements, that is those which paid no rents, 
should be taken by the community.' It seems that in the older 

the sacristan of the abbey (ibid., p. 133). Hie lemilt was the same; no doubt St 
Edmund got the Tent. 

At Weymouth the buiBOses paid theii rents to the abbot or his refMresentative 
(Moule, Weymouik, p. 17). 

At Fontefract, " quum pretor [ ? praepoutua] pacaverit domino firnuun btirgj " 
(not a fee-faim) "... lemovebit ilium dominus et ponet quemciunque vduerit " 
(H. U. C., ReP; 8, p. 170); but the buigesaes shall be {veferred, " si tantum daie 
vcJuerint quantum alii." 

' Caulfidd, CotmcU Book oJKintaU, p. Ixxxv. All the revenues of the town were 
accounted for before two elected buigeases. If the two were negligent the Eart 
of Desmond acted as auditor. 

* Picton, Liverpool Records, i, p. 7. 

* Stanley s. Mayor, etc., f. 34. 

* H. M. C, Sep., 9, pt I, p. iia (10 Hemy IV). 

* Atchescm, Cait ^ lie Borimgk of Pttenfidd, p. 15 (1. Henry Vm). This 
bocon^ had been paying a fee- farm rent (at least that is what the burgesses thought 
it) of £7 IS. id. to its lord, the Duke of Buckingham, and had acted in all rtspecta 
as a real CMporation; then there came a change of lords, the Duke having been 
attainted, and conffict arose between lord and borough over the rents. The bur- 
gcMes could tffoduce no proof of their assertion that they hdd the town in fee, and 
lott their caae. 

* See H. M. C, Rep., 10, app., pt 5, p. 316: " And that it be bwefull to the 
baUif ... to have an action of dette agaynste hym that is soo behynde [in pay- 
ment of the Icmgahle)." 

' Mosley, Tutbury, p. 3&41 " If It ihall happen that any burgage be entity and 
void beyond one year and a day, then the other burgesaes ehaU answer bx the tent 
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boroughs such forfature was not strictly enforced, probably 
because the rent was so small. Sometimes collection of the gable 
appears to have been neglected for years and then often forgotten.* 
It is probable that at an early date most of the messuages in a 
borough paid landgable or burgage rent.* It is certain that in the 
Domesday era many tenements paid none,* while in the period 
immediately preceding the Reform Bill the only tenements 
which paid chief rents were iisuaily the fag-ends of boroughs.* 
This result came mainly from division of the original messuages,* 
for the records show very little extension of the borough botmds 
during the mediaeval period.* 

of the ume as of othets, together witk all service, secular exsctioo, and demand 
to free burgages belongiiig." Charter to Aguddey, t. Henry III. It is inqilied 
that the commonalty is now the chief l(»d of such a tenement. At Uttoxeter the 
charter left no ground for doubt: a burgage that was emp^ lor a year fdl to the 
burgesses, who took it, paid its rent to the I(sd (Earl of Derby) and made tbeiT 
profit of it; the lord renouncing further daim thereto (Aid., {9.385-386,36 Henry 

ni). 

At Liverpool, in the intervals between grants of the farm to the burgesses for 
short terras, the bailiSs accounted to the lord (Bad of Lancaster) fw the rents of the 
burgages, empty or otherwise. The oiigiiiBl number of messuages was 16S, and 
it remained at this figure till 1638. If eveiy tenement paid its rent the sum would 
be £8 8s. In 1^96, it was £8 7s. 6d. (Picton, Latrpaol Records, i, m>- 7-8): 
in 1317, all wereoccufHcd, fortherentwas£fiSs. (ibid., p. 9). In 1346 it was £8 4s. 
ioJd.+i4ld.+6d. (>MJ., p. i3),tbou^ why i4ld. for lAliuiE^Kes and6d. iot\ a 
burgage should be sepaiated from the main amount is not apparent These tectxds 
show that the lord in such boroughs as Liveipool lost the rents of empty messuages, 
lliey all refer, of course, to original burgages on which lay the burgage rent 

* See R. B., i, p. 55, where action was taken by the burgesses of Cambridge in a 
case where payment of luttabtditm had not been made for ten years, lliis, when 
the tenement bad a tenant, is not forfeiture but it is rather a seizure for d^t; 
the name forfeiture is not suitable as it conveys a different meaning. Such a thing 
as a tenement without a lord, other than the borough lord, could hardly exist 
in any of the larger boroughs. There might, hoivever, be empty messuages any- 
where; in the small boroughs their chief lord was commonly the lord of the borough. 

■ That every messuage must pay its landgable was certainly the case when a 
borouj^ was created by charter. 

■ See D. B., i, f. iSga tt pass. 

* Edward Porritt, The Unr^omed Bouse of Commons (1903), i, pp. 33-41. 

* See b respect to this subject Stubbs, Coifslilvlionai History of Etiglasid (1880), 
iu, p. 4S3- 

' Forgetfulness in the collection of the burgage rent, thou^ it had the ultimate 
effect of causing the disappearance of original burgages, was of small moment till 
late in our peiiod- 
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Two courses were commonly open to a burgess when he divided 
his property; be might divide the burgage rent or continue to pay 
it h i m self. The latter course would leave the alienated part, 
now another messuage, free from any landgable.' In most of the 
shilling boroughs there seems to have been no option; the burgage 
rent remained at twelvepence regardless of division, though in 
a few of these towns there is evidence that the first course was 
sometimes the one followed.* These charter-created, twelve- 
penny, baronial boroughs, however, are not typical of English 
urban tenure; some of them are im-£nglish in various ways, 
and they are of small importance in every respect as compared 
with the older boroughs on which no charter conferred the 
burgage tenure but whose charters found the tenure there; 
they are the boroughs of England whose tenure forms our sub- 
ject. In them all sorts of processes seem to have been at work. 
Nothing prevented a burgess from dividing his landgable as he 
divided his messuage, and sometimes he did so. By the time, 
however, that divisibility reached an important stage in the 
boroughs, the burgage rent, low enough at the start, even as 
low as or lower than the minimum coin of the realm in some 
cases, had become so small a fraction of the worth of the tene- 
ment that it seems usually to have been allowed to remain on 
what was left of the original messuage.* 

' It is, of coune, possible thkt in the older boroughs there were tenements which 
had never paid landgaUe And which had no lords but their lidden, free allods as it 
were. The pntctically universal {nevaleoce of overiordship during the later Saxon 
period, intensified afta the conquest, would make the number of such tenements 
a^igible. 

' The charters to audi boroughs forbade increase above tad.; their records 
■bow no decrease bdow I id. There are exceptions, as at Salisbury (Hoare, ffwiory 
t>f Uodtm Wiltikke, vi, p. 738) where " predicti dves . . . dicunt . . . quod 
. . . teneat unusquisque suum liberum tenementum . . . reddendo . . . epb- 
c(^>o [Sarisbiricnm] . . . pro plena placea duodedm denarios per '""^Tnii et qui 
plus vd minus tenuerit secundum eandem quantitatem respondeat pro onmibus 
aerviciis." At Liverpool in 1346 (Pictx>n, Liverpool Steordi, i, p. 13) the bailiffs 
accounted for the lent of " one burgage, the Sth part, »ftd i6th part of one bur^ 
gage," nid. This shows that as the burgage was divided, so was the burgage 
rent, for ai± is the correa pn^^ortion lof^iAA twelvepenny burgage. At each 
of these boroughs, theref<»e, the buyer of a fraction of an original burgage waa 
responsible for a proportional share of the rent 

* Where there had been a change of holders the term original burgage would be 
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Though there is great variability among the older boroughs, and 
though the rents of all are low, it seems that the landgable of 
the andent boroughs of the south and west was in general slightly 
higher than that of those of the north and east.' The gables 
at Winchester about 1103-15 were fairly constant and fairly 
high, and most of the tenements owed them.' At Cambridge 
in 10S6 the rents were lower on the whole, they varied more in 
amoxmt, and proportionately fewer tenements owed them, 
though the amount of the landgable did not change throughout 
the middle ages. Gloucester resembled Winchester to some 
extent while Bristol and Dublin more nearly resembled Cam- 
bridge." 

only rdative; one part would be as origiiul as aaother. Possibly some messuages 
were never divided. Custom and tiadidon, however, usually settled on one part 
aa the ' capital messuage.' 

> London is induded in the latter class; the shilling boroughs ere in neither. 
No attempt will be made hne to separate the dder boroughs into dasaes according 
to use of original landgable. For this see, however, p. 165. Secondary influences 
had affected the boroughs of north and east. 

' For \^^chester see tiier Winton', B. i a leq.; for Cambridge, D. B., i, i. 189^ 
and R. H., a, pp. 356 et leq. 

* Though it may be taken as a matter ol course that the landgable never in- 
creased with the increase of messuages, sometimes the fact is direcdy stated, aa in 
the following extracts from a charter of Henry I ^ving lands to St. Peter's at YoA: 
" Et aadem tenia . . . do et confinno eaadem . . . consuetudiiKs . . . excepto 
meo huusgavd, tanto videlicet quantum eedem mansure dederunt, ante quam 
fratres cjusdem hospitalis eas habuerunt, ne propter numenim domorum et hoe- 
tiorum plus reddant " (C. C. R., ii, p. 439). Nix mi^t it be decreased, foe the 
custom at Scarborou^ which allowed him who endosed eight or more messuages 
in one to pay the landgable of but one messuage for all seems to be wholly eicep- 

In Bury Saint Edmunds only ' certa tenementa ' were held by ' hadgovdle ' 
(Dugdale, iioruuiiam, iii, p. 114); there is no evidence for divided rents here, 
it is all for the other courw, and the monkish annalist of ii7j-r2oo laments that 
" terrae autem illae, nunc tempore, in tot partes divisae sunt, quod viz scitur a quo 
ille census dari debet " (Arnold, Memorials of St. Edmund's Abbey, i, p. 303). 

At Gloucester the rent seems to have lain on the land rather than on house and 
land, for a certain tenement lies in decay and " pays nothing by year " thou^ the 
bolder must still pay his landgable (Cde, Rental 0/ Iht Bouses in ChucesUr, p. s). 
Yet a prior had " newly built two tenements . . . and he renders therefor for 
landgable " (ibid., p. 7). One tenement in Gloucester rendered la^d. as landgable; 
it was divided and each hcdder thereafter rendered ii^d. {^id., p. 55). 

At Windiester probably the landgable was divided with the divided tenement 
and consequent erection of new houses: " B. fedt siqica Qlam tenam i. domum 
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In all the older boroughs, to summarize the extent and situatioo 
of the burgage rent, there were tenements which paid no land- 
gable, even at the date of the earliest records. In Winchester 
these were a minority, elsewhere as a rule a majority, which 
grew with the growth of the borough (the rule for the rent being 
its retention on some shrinking part supposed to represent the 
original tenement) until the rise in values and prices made the 
retention of the landgabte, which was probably never more 
in some boroughs than a sign or symbol of lordship, a matter of 
its significance and not of its worth. Whatever the case in the 
beginning, eventually the greater number of the tenements 
paid no burgage rent whatever, and many original burgages 
simply faded away. Freedom from the laadgable, however, 
made no difference either to the tenure by which the messuage 
was held or to the status of the holder; he was still a burgess 
and held his tenement in free burgage.' 

In the older boroughs the ' lands ' in the common fields seem 
to have borne no rent at all. Probably at one time most mes- 
suages, as the word was commonly used, would have their con- 
nected acre-strips; the burgesses were mostly farmers. Probably 
the amounts were not very unequal, and the messuage may have 
been considered as a>nsisting in part of these lands, with the 
burgage rent covering a burgess's whole tenement. When 

quw nee fuit T. R. E. Modo Unet earn 0., . . . et reddit legi sd. de bngabulo " 
(liter Wialen', f. 7b). Ne&riy ftU the entiles in Liber Winton', however, use demta 
and not mtuaagium or taiemtntttm; most donna p&y landgable. As the sum oi the 
Undgable wu not maeaaed, division of the rent is piob&ble. 

In direct contrut to the custom tX Winchester, U Oxford, according to the 
witness of the Hundred Rolls, only one tenement in thirty-five, or thereabout, 
«u liable txi lutdgable {R. B., ii, p. 797). Either the records omit much, ot mes- 
nuges hid been joined and their buiKage rents as well (the lelativdy liigh l&nd- 
gsUe suppOTts tliis view), 01 the dead hand lield many tenements and thdr 
landgahles tberewitb, for such a condition, though infrequent, was possible. (See 
C. Grass, in American BishrKoi Sman, July, 1907, " Mortmain in Medieval 
Borou^iS.") 

' Hie term burgess is confined to the freeholder till the later part of our period. 
Extension of the term to all in-butghers was often ooDtemporary with loea of con- 
noted pcditical privileges, like extension of the franchise in the later Roman Empire. 
Tenants at will and tetmwi wcte not burgesses in the early pott of our period; 
" observe that such tenements only are free as owe neither service nor rent to any 
one " (Boys, Samdvkh, p. 513). 
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mobility had destroyed equality, the rent, relatively unimportant 
at almost any time and place, would be regarded as lying on the 
part whose ownership was apparent, the burgage of later days 
within the ditch or wall.* 

The part of the original messuage which was supposed to 
represent the whole, and on which the rent of assize rested, 
seems in many cases to have been called the ca^ntal messuage, 
chief tenement, or chief house, the first term being the oldest; 
the corresponding landgable was often called the ' chief rent.' 
At times capital or chief may have been used because of the 
size of the messuage; in the later part of the period because 
a tenement might have smaller tenements thereon depending. 
In the earlier part of our period, however, the name seems 
restricted to the first sense alone, as at Pontefract,' Leeds,* 
and Scarborougji.* 

The capital messuage seems to have been likely to decrease 
in size in a growing borough,* the name still remaining with the 
remaining part.* Rent-charges seem to have lain oftener on 

< Amold, Uemoriah ^ St. Edmmd'i Abbey, f , p. 303. At one time Cambridge 
had renta both on bouses with theii lots and OH lands, ' hawg&ble and landgsUe '; 
in the last com^nlatkia the land tents duq>peared. Some of the chartered and 
created borouefas had a separate rent for each parcel of connected land. 

■ H. M. C, Rep., 8, p. a6g. From Roger de Lacy's charter (embodying bur^ial 
custom) of 5 Rich. I. The same privileges wen granted to those who held parts 
of tofts as to those who held whole tofts, but " siquis habueiit jdures domos in 
tofto tuo et locaveiit eaa " the occupants must pay 4d. a year for leave to tiade. 
However, " qui in capitali domo manserit quietus erit et liber aicut burgensis esset." 
Privilegn of this sort were not restricted to any one messuage at Chesterfield 
(Yeatman, Stcordi of CkesUrfidd, p. 40}. 

■ Wardell, Letdi, app., p. iv. 

* Brown, Yorkshire Inquisitions, i, p. la. TUs is the previously quoted case of 
the endoaure of the eight mesmagea by the abbot of CIteaux. The abbot had 
seven other measuagea " where the capital measuage ... is situate," and every 
measuBge was an original holding, paying its landgaUe. When the seven ceased 
to pay landgable, the eighth which still paid it was the capital messuage. If a 
holder of any one of the eight messuages had endosed seven others, his measuage 
would have become ' ca)dtal ' as the others ceased to pay landgaUe. 

* As at Wycombe where, (. Henry m, Adam Carter granted " a part of hit 
capital messuage " (H. M. C, Rep., 5, p. 560). 

* As at Leicester where in 13S6 rent-hens were gnwted from " the chief mes- 
suage which once was W. of B.'s " (Bateson, Records 1^ LeictsUr, i, p. 389)1 the nanK 
of the former holder dings to the place just as it does to many a homestead In 
modem days; the messuage is still capital. 
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capital messu^es, an economic condition which perhaps is only 
to be expected, for the buyer of part of an original tenement 
would naturally prefer to get it unencumbered. Also be might 
wish to raise money on his purchase and could do so more easily 
if there were no previous burden thereon. If the capital mes- 
suage gave sufficient security the rent-charge would thus be 
thrown back on it* During the later part of our period, 
and in London at an early date, the term capital messuage 
seems to have another meaning, the dwelling-house of one who 
holds and leases other houses; exc^t in London, however, this 
is alternative to and not exclusive of the older meaning.* The 
chief importance of the capital messuage lies in its greater ten- 
dency to inalienability in boroughs of restricted devise, its 
connection with dower, and, though beyond our period, in its 
connection with the parliamentary Iranchise.* 

■ See BatesoD, Saords cf LekaUr, i, p. 183. The opul nuniuge nuy often 
have been more valuable than the average tenement and thus have aSiHded greater 
security fo* a kwn. At Scarborough John Ouhtred's o^Mtol mesmiage was worth 
4CS. a year; the greatest value of any of his other buigagea was 14s. and thdi 
avenge value about ss. (Brown, Yorhtkirt Inqttisithnt, iii, pp. 91-93; the 5s., etc, 
are rents, but not burgage rents). 

At Norwich temp. Ed. I two tenements were conveyed by various holders to the 
Friars Minora (Minor Brothers). They were original tenements owing each a 
penny landgable. Two burgesses pledged thenudves to pay this gable to the 
fann, and each placed a rent-charge of a penny on his ca{MtaI messuage with that 
object (Stanley *. Mayor, etc, f. 15); in this case it seems that, when a tenement 
was grasped by the dead hand, it escaped every financial obligation. Sometimes 
the term may refer to siic alone: " one capital messuage . . . in . . . Norwich 
. . . and . . . six . . . small messuages " {ibid., f . 47)- 

Tliere seems to have been a desire to keep a cspltal messuage as near the family 
as pOMJble. See Frost, Bull, p. 46, note; Swind^, Yarmoulk, p. 804. 

■ See C. i4. D., i, p. 193; ibid., i, p. 176, 19 Ed. IV, " a chief tenement with dose 
and two tencmmts adjoining," both in London; H. M. C, lUp., 11, af^., pL 3, 
p. 161 (Lynn, 6 Henry VI), a " chief tenement (which) has different tenements . . . 
under one roof, pertaining to ... the said chief tenement "; C. I. M., Henry Vn, 
i, p. aoS, " a c^)ital messuage ... in the suburbs of Colchester, three renters 
tboeto adjacent "; ibid., i, p. 304, t. Henry HI (London), a ' chief house ' with thir- 
teen shops. 

* See Stubbs, Ctnutiiiaitmei History of England (1880), iii, p. 453. 



D.qit.zeaOvGoOt^lc 



8o BURGAGE TEIfURE IN ENGLAND 

Rents and Sales of Messuages 

What was the actual worth of the messuages whose land- 
gables, when they paid aay, seldom exceeded a pemiy or two- 
pence, in the older boroughs at least ? Unsatisfactorily for us, 
. though probably not for him, the burgher of the twelfth, the 
I thirteenth, and sometimes later centuries seems seldom to have 
transferred a tenement without retaining a perpetual rent in 
addiUon to a sum paid down. The feudal idea of holdersbip 
may have influenced htm, or he may have wished to retain the 
right to escheat, a possibility of some value in boroughs where 
freedom of alienation was restricted. Where the rent retained 
is only nominal, as a rose, a clove, or an arrow, the sum paid 
down may be taken as the price of the tenement, but in such 
cases the records often forget to state what sum was paid, or 
whether anything were paid at all. Records of sale simple 
show prices varying from 4) marks for a sh<^ in Bath to £90 
for a messuage in London. The appended illustrations of simple 
sale, though few, show how disproportionate a ratio existed 
between the value of a tenement and its landgable, especially 
when it is considered that probably in every case the messuage 
in question was only a fraction of the original tenement.' 

' The facta connected with one of the Nocwich mMsuagca show how quickly 
rtalty could be tiuiBfeind io the boroughs. On July aQ, J. granted it to Y. for 
£40) on Auguit 4, Y. grantedit toA.; on August 9, A. gnwted it to J., the originil 
holder, for £43. The grant of ft tenement for 3s. at Lmidon is quoted to show how 
little value a tenement might have; that at Dartmouth, made by a chaplain's 
daughter, is too small to be representative. The terms of the last Londim giant 
were peculiar: " 34s. a year for six years and 10 ma^ a year for the fallowing 
twenty-four yean. " 

Records of grants where the grantor retained a rent exist in large numbers. 
Thus in raaS the king granted an escheated tenement in London toWiUiaraManhal, 
Eari of Pembroke, and the earl sold the bouse almost at once for no marks, retain- 
ing a rent of as. or one hat {eoptUum) of peacock's feathers; the chief lord's service 
of 8d. was saved as well (C. C. R., i, [^. 74. 79). 
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Beroufk Salt Friet 

Bath, e. lajo 4) nuAs.* 

Bii^MTt, I. Edwud I 14 maiks.' 

Cutetbuiy, 1401 loo mtkAi.* 

Dartmouth, I. Edward I tSS-> 'o muk*.* 

Hythe, t. Edwud m 10 maiks.* 

Eenfig, 1370-79 *»■* 

Leicester, tiQS-gg £».' 

Leodui, 1189^ fga* 

Do., 17 Ed. I 3».' 

Do., rg Ridi. 11 £7 49-+140 maAs ■* 

N«w{d) 40 marki." 

Do., liZ^ tij."* 

Do,, 1313 I3S." 

Reading, 19 Henry VI £16." 

Do., 20 Henry VI £,v>J* 

Row, 1185-86 539. 4d.'' 

Rye, 30 Ed. I 6 maAs.'' 

Do., 5 Henry V £7 loa," 

Do., s Ed. n 7 marks." 

Thombury, i Henry VI 10 mariu." 

Westmeliie, s Henry in 11 mariu a year for life 

of grantor." 
1 King and Watts, Rttoris ^ Sott, p. zvi. 

* H. U. C, Sep., 6, p. 481. 

* Ibii,, g, pL I, p. i6g. 

* /Ud., 5, pp. jgg, 601. 

* /&«{., 6, p. 513. 

* Clark, Cartat damert., iii, p. sag. 

* Batesm, Rtcordt trf LtketUr, i, p. 395. 

* C. A. D., i, pp. 167-168. 

* Ihd., i, p. 187. 

•• H. M. C, Rcf., 9, pL I, p. 7- 

" Hudson and Ttngey, Sta>rdt of Norwuk, i, p. 157. 

■• Ibid., i, p. 333, 

1* Stanley t. Mayor, etc., L 31. 

»• C. A. D., i, p. 67. 

>* lUd., i, p. 70. 

" Hore, Waiford, i, p. 153. 

" H. M. C, fUf., S. p. S03. 

■ Ihid., s, p. S14- 

• Ibid., s, p. 505. 

» C. A. D., i, p. 105. 

" Ibid., i, p. 114. "J. le M. undertakes. . .as long as Marinealives. . . to 

ly bim 13 marcs yeariy . . . ; and in retum Marines releases to le M. the tene- 

ent be bdd of him for lif&" 
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Perhaps a clearer idea of the discrepancy may be obtained 
from a comparison of the burgage rents with the rents in the 
boroughs. Early records of rents simple are not so abundant 
as might be supposed, for till a comparatively late period the 
burgess seems to have had a great aversion to this sort of rent, 
though he regarded it more favorably than he did a sale simple. 
He usually wanted something beforehand, or he transferred 
under feudal forms, and the tenement so granted was commonly 
inherited by the grantee's heirs. Furthermore the earliest 
rents were not rents of houses as the term is used today, but 
rents paid out of houses. Such rents were usually heritable, 
perpetual, and subjects of commerce in themselves.' Rents 
^mple can be foimd in the following list from 6d. to £4; perhaps 
an average woidd lie between ss. and los.* The list is intended 
to be illustrative, but not exhaustive; it could easily be greatly 
lengthened. 

Borot^k RaU SimpU 

BasingBtoke loe.' 

Berwick, 1333 33s. 4d.* 

Bridgwater, 4 Heniy Vn avenge too.* 

Bridport, S3 Heuy m i6d., 89.* 

Do., ig Henry VI I3». 4d.' 

' The Bame conditions hdd in German towns. See Arnold, GtseMckU da 
Eigaitlmms, ad section, especially p. 57. 

* A rent of 13 mariu seems enxssive at such a town as Westmelne: tbeie is 
poMibly confusion in the reooid, or more than raw messuage is included. At 
Leicester neariy every tiouse paid avons or hens in addition to mooey; some paid 
hens alone (see Bateson, Records of Leicester, I, pp. 381-396; ii, pp. ttxr-toi). The 
iid. rent at New Ross is as low as rents went there. It was due from a school- 
house, but the eari had stored Ms hay therein, gaining a barn but loung hia lenL 
The lent of loe. Sd. at Oxford was not inclusive of all the consideration i " meat 
and diink . . . whensover she shall require it " must be found the lessor. 

Where in the above list a single rent is given it is sometimes tbe only rent sinqile 
to be found in the sources quoted, but in most of the iUustntions it ia an average 
rent When seveial ore given for one town they are the lowest and the highest, 
withat timea one or more to show the average. Hie difierences were great between 
different towns, and between rents in the same town, differences which were not 
always due to the desirability or uzc (for size of the messuage see p. 100) of the 
tenements, but in part at least to the fact that many of the leases were heritable, 
especially those made by the monasteries; the dead hand was sure but it was slow. 

' S. a., ii, p. aso. • C. /. M., i, p. aij. 

* Soott, Benoick, p. 151. ' C. A. D., i, p. $i». 

* C. I. U., Henry VH. i. p. 165. 
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BoTOUfft RtiU Sim fit 

Brbtol, 7 Beuiy Vn io«.> 

Ctemnrthwi, itjs £6.* 

Cambridge, 1386 aoa.' 

Cariule, 1 Hemy Vn 6a.8d.for3 

Colcbota, t. Ed. m id.-6a.8d.* 

Covcntiy, sEd.111 v»-* 

Dover, 1386 38. 6d.» 

Dublin, 1180-90 64-408.* 

Dnrium, 1360 43.' 

(^oucester, e. imo adidJ* 

Do., e. 1130 Sa." 

Do., I4SS 6b, 8d-33i. Ad." 

Hsverfordwest, 36 Heniy VI 3s.-6a. Sd." 

Hereford, 8 Ed. n S».*« 

Do., 1319 3d. * week." 

Ipmrich, 3 Henry Vn 40a." 

KingstcMi-oa-'niuiiea Sd.-Sa.'' 

Leicester, 1289-90 68." 

Livetpod, 1346 69. 8d. (1 of « tenement}.' 

Do.,aiEd.III 4a-* 

London, a JcAn 5a.** 

Do., (. Ed. I £i, £s.» 

Da, 18 Ed. I 6a., io«.4d., etc" 

Do,, 6 Ed. n 13a. 4d." 

Do., 1 Henry vn £6for3measuages.** 

■ C. /. if., Henry Vlt, 1, p. 194- 

' Duoiel-TysMn, Charttrs ef Cofmnftiem, p. 75, 

■ H. M. C, Sep., i, p. 81. * C. 1. 11., Heniy VII, t, p. 71. 

* Benham, Std Parchment Book 0} Cokliesler, pp. 70-71. 

* H, M. C, Sep., IS, ^ip-. Pt- 10, p. 137, 
' Statham, Doter Ckarttrs, p. 19. 

* Gilbert, Btcords afDubltH, i, pif. 100-106. 

* Br*nd, HewcatlU, i, p. ai6, 

■* Stevenson, Calendar <^ the Stcordt ^ Ootieesier, p. 83. 

>* Ibid., p. 149. 

" Cole, Sailal oftke Eouttf in Ooucttler, pp.getitq. 

» C. A. D., lii, p. S3r. " Uadox, Firwa Burgi, p. 357. 

'• H. M. C, Rep., 13, m>., pt. 4, p. S96. 

» C. I. M., Henry VH, i, p. 118. 

■* Roots, Charier f t^ KiitfsUm upon Thames, p. i rs. 

* BatCMo, Record! of Leiceiter, i, p. 390. 
■* VMm, Records <4 LiserpBol,{, p. ti. 

■ Bainca, Liverpool, p. 154. 

° Plae. Westmon. Abbr., p. 17, roL r3, dorse. 

■ C. /. M., ii, p. 304- ^ C.A. D., ii, p. 554. 

" lUd., a, p. 478. ** C. /. it., Henry VII, i, p. 104. 



D.qit.zeaOvGoOt^lc 



84 BUSGAGE TENURE IN ENGLAND 

Bonmgh Rent Simfk 

Lyim, 3 Rich. I IS*, yid.' 

Do., 6 Hemy VI a<«.,6».8d.' 

Maldon is. 6d.' 

Hancbcster, i6th cent. Sa. gd., Ss. 6d.' 

Hcupeth, 1296 6s.* 

Newcastle, 41 Ed. in £5 for 3 tenements.* 

Do., 1470 8e.' 

Do., 3> Henry Vm 59., i8«., etc* 

New Ross, 1180-81 IS., 4S.' 

Norwich, 38 Ed. I los. for a tenements." 

OxfOTd, 1279 Ss>''44s.*' 

Do.,47Ed.ni lOs-Sd." 

Plymouth, 7 Hemy VII iis.forstenements.'* 

Plympbm, 4 Henry VH 6s. Sd. Iot 2 taiemcntA.** 

Rye, aS Ed. I $*•" 

St. Ives, 10 Ed. n fts-Sd." 

Scarborough, 1279 98." 

Do., 1398 38.-178.** 

Shsftesbnry, 1360 13s. 4d.'* 

Southuiq>ton, 45 Henry HI 8s. 8d.'* 

Westmdne, 49 Henry in i> msAs." 

WUtby SI. 6d.{l of « tenement)." 

Wnchester, 1103-IS £46».» 

Do., 6 Henry VU 68. foe 1 tenements." 

Woodstock, 6 Henry Vn 8s. 6d.<* 

WcTcester, 35 Ed. I iS». ad,» 

Wycombe, 34 Henry VI fis. 6d." 

Yoric, lajs 4 marks." 

Do., r 396 38. 4d." 

1 Paifcin, Lynm, p. 145. 

■ H. H. C, Rep., II, »pp., pt 3, p. 161. 
' C. P. R., a. 1401-0J, p. 308. 

* Cimrl Lot Rteorda of liatidietter, I, p. 304- 

' H. M. C, Rep., 6, p. s»8- " R- B., li, p. 797, 

' Brand, HewMslU, i, p. 7s. " H. M, C, Rep., 4, p. 445- 

' Ibid., i, p. 236. " C. /. If., Henry VU, i, p. 290. 

■ Ibid., i, pp. 407-409. " C. /. if., Henry VH, i, p. 195. 

• Here, Wt^ord, i, p. 143. '• H. M. C, Rep., s, p. S03. 
■* Stanley 1. Mayor, etc, f. 16. » C. A. D., i, p. 136. 

n R. B., i, p. 131. 

>* Brown, YorkikiTt IiiqiiitHioiu, iii, i^ 91-93. 

>• Mayo, ShafleAvry, p. 37. " C. I. M., Henry VII, i, p. 279. 

■ C. /. M., i, p. 135. " H. M. C, Rep., 8, p. 638. 

» C. A. D., i, p. 134. « Ibid., s, p. S64- 

" Atkinaon, Wkilby, p. r74. " R. B., i, p. 119. 

" D. B., iv, Uber Winton', S. 3, 7. " C. P. R., a. 1396, p. 308. 

" C. /. if., Henry VH, i, p. 255. 
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Some of the rents in the fist are the sum of four or five difTerent 
rents paid to as many receivers thereof. Gifts of rents to relig- 
ious foundations were frequent, too frequent; every important 
borough in England seems to have had many tenements therein 
which were burdened with rents to the religiosi, though the 
burden lightened as values rose.* Parallel conditions existed 
in the cities of Germany, with this difference, however, that the 
German burgher's ' gift,' as is shown by cases at Basel and else- 
where, was usually the interest on a loan made to him by the 
SH/tung; the English burgess's gift was commonly the outcome 
of credufity and superstition. Not always, however, as the 
following parallel of the Basel practice shows: — 1260-70, 
" grant by F. C. to R. D., vicar of Southstoke, in consideration 
of r2 marks in pennies, of a perpetual yearly rent of i3s., payable 
quarterly out of the house which T. S. held of him in Bath." * 
Such a tiansactioa is unconmion in the English records. Money 
played a less important part in the agricultural English boroughs 
than in the conmierdal Rhine towns. The grant of the quota- 
tion shows a lower rate of interest, for this case at least, at Bath 
than at Basel. In the former it was i to 13), in the latter i to 
12*, though the former ratio does not necessarily show the 
ruling rate of interest in the Engfish dty. When many rents 
were bought and sold in purely commercial transactions, a 
common practice in the Rhine towns, the rates of interest which 
such loans must bear did not vary greatly in amount. The 
seller of a perpetual rent was really a borrower of capital; the 
buyer was an investor. The matter was of important to 
burgage tenure because the low landgable and its stabifity, 
together with the mobility of the tenement, made the burgess's 
credit good.* 

Perhaps the commonest fashion of transfer in the early part 
of our period was, as mentioned before, to combine sale (a sum 

I A heavia buiden, not only (m national but on urban finanrwi^ ]a,y in the 
mediate or immediate ownenhip of buighal pn^terty by religious foundation! 
(tee GroM, "Mottmain in Mediaeval Bonug^," in JuMrKUfi Biilorieal Rtriew, 
July, 1907). 

* King and Watts, Mumdpal Keeordt tf Balk, p. zni. 
■ Anold, GttdudUt itt Eigeiiliniu, [q>. 117, 145. 

* Arnold in hii GaMekU its Eigt^ttmi has tmted this matter in detail. 
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paid ' praemanibus ') and rent. Such rents bore no constant 
proportion to the amounts paid beforehand, and even allowing 
for the greater purchasing power of money at that time, they 
were often in^gnificant. On the other hand many cases can 
be dted where this rent was equal to and sometimes greater 
than the lunount paid ' praemanibus.' Nor were the retained 
rents always in money; hens and arrows, gloves and roses, 
spurs and cloves, pepper and pigeons,* and other articles equally 
incongruous served to satisfy the terms of many grants. Rec- 
ords of transfer combining sale and rent show prices paid from 
2os. to no marks, with an average of less than sos.; rents re- 
tained with these vary from 3d. to one mark, most of them 
between is. and 3s.* 



' H. M. C, Sep., 0, pL I, p. 47, Londoo: a rent of " two dovei, Ua the moU 


pert white, shut tq> in a wooden t>ox.' 








(3} retained rent, (4} source: 






Bridgwater, ? (. Ed- 1 


ao«.anda] 


E^i-- 


H. M. C. fe^, 3, p. 3". 


Cambridge 


7B- 


n. 


Ibid., I, p. 70. 




M. 


6d. 


«a., s, P- s». 




MM. 


IS. 


Ibid., 5, p. sw. 




33". 4d. 


IS. 


/W.,s.p.SM- 


Dannioutli, (. Ed. I 


11 marks 


ipr.^vea 


Ibid., s, p. 600. 


Exeter, 17 Ed. It 


? 


6o«.aft«a9y«./ia..s.p.6os. 


^Mwich 


40». 


3». 


c.^.fl.,ii,p. 176. 


Kenfig, 1*70-79 


aofc 


3d. 


p. 539. 


London, 1118 


riomaifcs 


M. 


C.C.«.,i,p.79. 


London, c. 1350 


6omuka 


IS. 


C.C.S.,i,p.36i. 


London, t. ia6j 


Somariia 


I3«-S<i- 


C.C.R.. a, p. 77. 


London 


36 marks 


td. 


HJ^.C.,/te^,9.pt.I,p.IO. 


Oxford 


Mft. 


4«- 


/Mi., 4, p. 445- 


Rye. r.58 


13s. 6d. 


Sd. 


Ibid., s, p. S03. 


Rye, 34 Ed I 


40a. 


8s. 


/W.,s.p.S04. 


Wallingford,). Henry m 


40S. 


ipt-rfom 


Hedges, WolUmiford, i, 
p. 34*. 


Wallingfocd, (. Henry m 


lOOB. 


tdove 


Ibid., i, p. 344. 


WalUngford, 1. Henry m 


408. 


6s. 


Ibid., i, p. us. 


Welb, c. laoo 


Sis-and'a 


SoMen 






lermaa' 


!«. 


B.U.C., Rep., 3, p. 360, 


Worcester, t. Ed. I 


£5 


3».6d. 


Ibid.,i,p.63&. 


Wycjombe, (. Ed. I 


AM- 


3»- 


IM-. S. P- SS9- 



At Bridgwater the grantor's wife opposed the sale The grantee's [ug renwvcd 
ber ob jectims. 
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The subject of hens as a part or the whole of rents was once 
considered to be of some significance in connection with theories 
of the origin of bee urban tenure.' Such rents existed at widely 
separated boroughs in England; Leicester is the town where 
they most abounded.* At Tutbury and Uttoxeter, erstwhile 
manors, the charter (or customal) states that " the burgesses 
. . . shall pay noe . . . rent hens " * but this refers to the 
rents of assize or landgables. The boroughs whence the records 
a)me extend from the channel up the east coast and into Staf- 
fordshire. Leicester was, no doubt, mainly a farming community, 
but Dover was not, nor was Ipswich. This rendering of hens, 
however, is certainly nothing but a survival of what was once a 
convenient method of paying rent. 

Other things than hens figured in rents in the boroughs, partic- 
ularly pepper and cummin, the receivers of such rents being 
usually ecclesiastics * and the amount of either condiment due 
from one tenement commonly one pound,* though in 1379 a 
tenement in Cambridge rendered a penny, a rose, and a grain of 
pepper.* The worth of a pound of cummin seems to have varied 

' Arnold bued hb tbetuy of ' domaiiuBl ' oiigiD mainly on beta; see GesekkUt 
iet SigeiiiiHiu, p. 3$. Keutgen shows them to be merdy ft convenient fonn (rf 
rent; see Deulscke Stadttetfatstrnt, p. 110. 

■ BUtaoa, Riccrdt <^ LekttUr, i, p. 183: IsabdU " renutted and gianted tuA 
quit-cUimed fot ever . . . 3d. mnd a hen of yeariy rent-duige which . . . W. . . . 
was wont to render to her from his chief messuage." See iMd.,t,p. 383: 6d.aiid a 
QHxms, a. 1150; Md., i, p. 3S5: one hen or id. These Leicester records so teem 
with hens that one looks for eg^ in the rent (they were common in manorial ser- 
vices). Most of the rents in Leicester contaiik cocks, capons, or hens, and some 
craobt of hens alone. 

Hen renb arc found in a few instances at Hythe (H. M. C, Hep., 6, p. 513, 
a. 1334), Dover (Slatham, Dottr Ckarttrs, p. 51: " m. and 6d. and one hen of free 
and perpetual annual rent," o. 1341), Southanqitan (H- M. C, Stf; 6, p. 553, 
e. 1173), Mntringham (Stevenson, Stcordi a} N^tiMtkam, p. 366), and Ipswich 
lC.A.D.,u,p. 333: "9d. and a cock and hen"; tfriJ., iii, p. 3). Elsewbere than at 
Lckester rents of this sort are commonly payable to monasteries. This may be 
due to old custom or to the monks' fondness foi poultry. 

' Mosley, Tuttmfy, mi. 367-368. 

* COiien., Saords <rf Dublin, i, p. 94,0. is6r, St Mary's Abbey rented one of 
its mrssuages in Dublin for money and a pound of cummin. 

C. I. II,, n, p. 47S, a pound of cummin among the bisbi^ of Ely's rents in London 
m tS Ed. I. — In C. il. D., i, p. 417, 6 Ed. m, the same term occurs. 

* SMnetinKa half a poimd. C. A. D., i, p. 186 (5 Ed I, London). 

* Jt. B., a, p. 370. 
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between a penny and fiv^ience ; ■ a pound of pepper was of greater 
value.* Cloves appeared frequently as parts of rents, white 
gloves as a rule, or in their place a penny,* though in Coventry 
a farthing was the price.* In Oxford and London, gilt Epurs, 
whose value was set at sixpence, were often rendered as rent.^ 

In all these cases the nature of the annual return is easily 
understood. Spurs, gloves, and that sort of thing were useful 
and valuable, and the grantee commonly had the option of ren- 
dering money in their stead. A more frequent form of non- 
money rent, however, and one not easy to explain on a ba^ of 
common sense, was a rose or a clove (' claviun gariopbiJi '). 
A ' red rose on St. John's day ' was not of much worth, and 
usually it was the only rent which the grantor retained; such 
rents were perhaps more the mode in London than in the little 
farming boroughs. Undoubtedly one reason for asking nothing 
but a rose was the wish really to sell or give a tenement while 
still retaining its lordship, but a nominal money-rent would 
have answered as well.* As rents in terms of roses seem rare 
in the country,' it appears that this particular sort of rent is 

' C. C. R., ii, p. 77, a. 1167, a cent of a pound of cummiii migjit be commuted 
fax id. in London; itid., ii, p. 169, a. 1370, for id. at Newcastle. Sometimet a 
pound of cummin was valued at 4d. (C. A. D., ii, p. 40). 

* C. ^.a, iii, p. a66;7d. 

* Gflbert, Seeorii ^ DiiUm, i, p. 97, a. 1164; Clarit, Cartae Glamorg., i, p. joa, 
«. 1305- 

< H. M. C., ReP; 15, app., pt 10, p. 119. dove and pq>per rents, sometiinei 
alone but commonly in conoection with money rents, seem to ocxui ofleneat at 
SouthamptxHi (C. A. D., ii, p. 3S6), but they can be found all over En^and, or at 
leut as far north as York (Widdrington, Analtda Eioraeeiuia, p. 253). 

* C. C. R., i, pp. 67-68, a. laaS. In one in«<«nf* the spun wen due from 
Hubert de Bui^ to be paid out of a tenement in London which the king had given 
him; in another the payment wu due from a dtiien. 

* Even communitiGa took rose-rents. At Ipswich in 1336 Hotswade mill was 
burned and the miller's stm undertook to rebuild it at bis own charge. The towns- 
men then gave turn a lease of it for eight years along with their meadow called 
(Mdenbolro, be to render " a redd rose at Midsummer " (Bacon, Annallt ^Ipiwicht, 
p. 61). An ear of barUy would seem rawe apfwopriatc. 

' Bracton writes of MTvicea of ^oves, wax, pepper, cumniin, sandals, etc 
{Dt LnJibm, i, p. 178) as quite common in the country, but neither he nor Biitton 
mentions rotes. See, however, Clarit, Corlae Oamori., i, y/p. 153, 179 (" unam 
roeam in mense Junii "), 185, 304. 

At Mannheimj Pamsylvania, a German community, m iTjt, a butgess gitnted 
land to a church for a perpetual yeaily rent of one led rose in June, if demanded. 
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due, not to imitation of feudal custom, but to the well-known 
poetic grace and romantic nature of the mediaeval English 
burgess. 

These rents were commonly heritable and perpetual, and those 
who paid them were consequently freeholders. There were, 
however, in addition to these and tenants for life, tenants of 
other sorts, — on long lease, at will, in remainder, by ' courtesy 
of England.* * Records of these modem methods of leasing are 
scanty in the early part of our period, perhaps the first definite 
reference thereto being' at Winchester.* In some cases borough 
customals or charters recognized the right to lease, as at Cardiff,* 
Leeds,* Bakewell,' and Manchester.* lliese places, however, are 
boroughs of late formation and merely mention in their charters 
what had the sanction of long use in the important towns.^ 

During the twelfth and thirteenth centuries grants were many 
and leases few,* with the fourteenth centiury leases increased, 
and at the close of the middle ages they seem to predominate 
over other forms of transfer.' Yet all through the middle ages 
there appears to have been Uttle leasing for short periods, though 
London especially, in this as in other conditions which approach 

' Hw teaement which a wife brings at mairiage remaiiu to the huiband for his 
Ufc if the wife should die befrae him, a child lutving been bom of the marriage. 
See HudwD and Tlngey, Reconb of Sonokk, i, p. i j6, " according to the couTtesy 
and ctutom of the realm and this dty "; Maricham, IMtr C 
Northampton; C. I. M., Henry VII, i, p. 382, London. 

■ Z>.0.,iv,LiberWtnton',f.9:"G.dericua tenet . . . 
this differs fiom a grant with a rent in that the tenements are not held by the 
indwdler. 

■ Matthews, Cardiff fUcoris, i, p. la. A burgess who bad two burgages might 
lease one. 

* Warden, Luds, app., p. iv. The same privilege as at Cardiff. 

* H. M. C, Duke ^ RaiAmi, iv, p. 41, charter in 11S6. 

' Tail, iftdiaeval Uanekattr, p. 66, charter in 1301 : " qiuh'bet burgensis potest 
tradeie buigagium." 

* At Norwich s clause in the customal forbade a lessee to seU (Hudson and 
llngey, Xamadf o/ATMirieA, i, p. 161): the lease in this case must have been for a 
long term. 

* Records of leasing are abundant in such of the town archives as have been 
traoscribed, the Cakndart ef Inquisitiones post mortem, etc. 

* Of the eariier leases some were in perpetuity, as at Dublin (Gilbert, Records of 
DtMin, i, p. 103, a. iaS4); some were for terms of years, some for three lives, as 
at Bath (King and Watts, Mtmicipol Records of Bali, p. xv, a. 1336). 
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modernism, fonned a marked exception.' Records of leases 
for short tenns of years are rare,* but whether the leases were as 
rare as the records may be questioned. Many leases may have 
been effected verbally; in such cases evidoice of thdr enstence 
would be preserved only through ulterior circumstances, espedally 
those which called for mqui^tions concerning real property. Such 
a proceeding at Scarborough illustrates this possibility, perhaps 
too well, for it seems exceptional.* The importance of this part 
of our subject hes in the fact that leaang as distinguished from 
holding had the sanction of law in the boroughs before its recog- 
nition by the land law of the country at large.* 

I See RQey, Miaumenta GiUiaUat, i, pp. ixivii f. Eaily in the fourteenth cen> 
tary bouses for letting, &nd ' flab ' at that, were fairly numeroiu. Their average 
rent was about 401. a year. When the rent wag 409. or lower three months' notice 
was required from either landlord 01 tenant When the rent exceeded this amount 
the notice was ux montln. 

Fonibly the tenements which formed a subject of inquiry in 5 Henry Vn 
(C. /. M., Henry VH, i, p. 13s) were of this tart; tlKy were each worth 40s. to 60*. 
" ye«Hy, when leL" At Hereford one tenement was let lot 3d. a week (H. U. C, 
Rtp., 13, *pp., pt. 4. P- 296). 

* The A|9>en<Uie8 to the H. M. C. Reports contain a comparatively small 
number. 

' Brown, Yorkskirt ItiquisilioHt, iii, pp. 91-93, a. 1198. A burgess of Scnrbw- 
ough had free tenants at 7s., etc, and also tenants at will who hdd burgages at 
IS. 6d., 9s., 3S., etc, to the number of 10 or more. The ' free tenants ' were free- 
holders, the tenants at will might be evicted by the landlord at bis will or might 
leave at their own. 

* The ' termor ' of the country had no legal recognition till about 1140, when 
the writ quart ^ecU iiffra lerminum made its appearance. There was no Assize 
of Novel Disseisin for a termor; he was never seiied, he hdd no free tenement. 

In a devise of 1465 at Colchester occurs the phrase " tenement . . . with the 
rentar attached to the same " (Benham. Red Paper Book of Cokkester, p. toa); 
two other ' rentars,' " which . . . John Best inhabited and occuiued " were de- 
vised in the same will. ' Three rentets adjacent to ' another messuage in the 
same place are spoken of in 5 Henry VH (C. /. M , Henry VH, i, p. 108). These 
' renters ' may be houses lor rent, Du Conge gives rentar = rentier, but in modem 
French the latter means a holder of the nation's bonds. 

There were slight restrictions on leasing in a lew boroughs, qtplicable, however, 
often to cmly certain messuages in any one [rface. At Cardiff (Matthews, Cardiff 
Rtcords, i, p. is), and Leeds (Waidell, Leedi, app., p. iv} it seems probable that a 
burgess was not supposed to lease unless he had more than one messuage. At 
Dunheved tenants of the town must get peimission to sublet (Peter, LoMttetrton, 
p. 174). See slso cabert, Reairit of Dublin, i, pp. 103, 106. At Rhuddlan letlin( 
" is said to have been forbidden " (Tail, Mediaeval Mandtaler, p. 69), See, foe 
conditions as to leasing at Northampton, Markhom, LAtr Ciulumarmm, p. 35. 
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It seems a matter of course to suppose that a granted rent was 
wholly the grantee's, but the records of such grants, particularly 
those of an early date, show that he often got only a part, and 
sometimes a very small part, of such a rent, the rest going to 
others, especially the rdigiosi. After the passage of the act 
De Viris Religiosts in 1279, grants of rents, out of which second 
rents practically equal to the fiist rent must be paid to an abbey 
or a church, increased in number, though the grantor's relations 
did not always pass unnoticed. No matter where paid these 
' rent-charges ' form a very important feature in the economic 
history of the borou^is. They were a subject of traffic as well 
as the tenements from which they were paid, and afforded on a 
small though nimble scale a sort of negotiable securities, subject, 
however, to the same conditions which governed the transfer 
of realty in any particular borough. * 

It has been shown that a large iimount of real property in the 
boroughs passed into the king's hand, a small part as escheat 
but a large amount as forfeiture. The usual practice of the 
central government was to give or sell the tenements thus ac< 
quired, unless there was some agreement concerning them 
between the king and the borough. When the king granted 
them, however, he usually retained a rent and sometimes he 
retained and rented them, thereby becoming a landlord in the 
borough. The town bailiffs commonly acted as his agents in 
such cases, collecting the rents and accounting for them at the 
Exchequer and not in the Firma Burgi.* 

■ It b hardly oeedftil to add tliat time rents were chaigeable only on perpetual 
rents or long-tenn leases. Many of tbem were diy rents (ftddiltu tied, reats- 
atds) on which no distress might be levied. 

Fiequent as such rent-charges are in many English boroughs, they are very 
unequal in number to corresponding grants in the towns of the upper Rlune. See 
Arnold, Gackkile its Eitentunu, 3d section. 

* At Berwick in 1333 the chamberlain (Berwick had just been conquered from 
the Scots) accounted for about £60 of rent from " divers tenements escheated to 
the King " (Scott, Btneidl, iq>. 149-950)1 at LJverpoiri in 1346 the bailiffs " an- 
swered for 6s. 8d. of rent of three parts of a burgage which fell into the king's band 
by the death of ... " (Pictcm, Reeents of Lherpool, i, p. 11). Inn Ed. IV the 
bailifln of Winchester " debent viii d. per annum de redditu . . . domorum quae 
fuerunt Judaeonim" (Madox, Firma Burp, p. 19); in 118(^1 the Provost <rf 
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The Natube op the Bukgage 

What was this messuage or buigage whose nature so far we 
have assumed to be well known ? Was the term burgage or its 
equivalent applied to the land, or to the house thereon, or to 
both ? A definite answer is hard to give, so much dq>ends 
on time and place; as long as the mediaeval English burgess 
knew very well what a burgage was, why should he waste thought 
on abstractions or on logical definition ? It has been suggested 
that " probably the term [burgagium] at first referred primarily 
to the land, afterward to the house." ' 'Burga^um,' however, 
was not a term of common use; in the eaiiy part of our period 
it was used hardly at all; the records concern ' messuagia ' 
or ' tenementa ' but not burgages. Nor does the common use 
of the terms messuage and tenement follow the order suggested, 
for in the older boroughs their primary ^plication is sometimes 
to the land and sometimes to the house, and the terms are so 
used, each borough having its own fashion, all through the 
middle ages.* 

Generally speaking and anticipating, the ' burgage ' was the 
land, or the house, or both; it contained all these meanings 
and any one of them, depending on the place and, to a small 
extent, the time; the result was the same, a burgage was almost 
anything * holden in free burgage ' on which or in which it was 
pos^ble to live, and which in the older boroughs might be any- 

Roaptmt (Ron; Hore, We^ord, i, p. 143) and in 1301 the buigescs of Liikeud 
(Alien, Luktard, p. 18) accounted for such natt. 

From tbe charter to Nonrich of 1403, the mayor then being escheator tx ogkia 
(the rule when a borough wai incorporated), it appears that his dq>uty, thoujft 
be mint " account in the Eithequer lot tbe jHvfiti . . . iball not be compelled to 
(o out of the d^ to sraount " (Blomefield, Norfolk, iii, pp. i9i, tia). 

Infrequently tbe bolder of an CAcbeated or frrieited mcMuagc must pay the rent 
directly to tbe royal finamial officials, aa at Scarborough, where a burgeaa who bad a 
messuage of this sort paid tbe rent " by his own band at the king's ochequer every 
year " (Brown, YerksUre InfuitUieiu, iii, p. 93), and possibly at Loodm (C. C. R., 
i, p. 367. a- "Ji). 

' Gross, Gild UerciMt, i, p. 71, note 3. 

* Some of tbe oldest records, as liber Winton', use donuts and (rarely) Urra 
as a name for the tenement. In a few boroughs the term ' burgage ' seems to 
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tiling between and including the cellar and the attic. The tenn 
burgage was, of course, applied first to land when a borough was 
created by charter where no town existed before, as was the case 
with many boroughs in Ireland.' When a house was built 
on an allotment of this land it too was a burgage * and both 
were called a burgage.* When a burgage or messuage was 
reduced to its lowest terms there was, of course, nothing left 
but the land, also on this the landgable lay. This shows the 
primary conception of the burgage before the age of burghal 
records; it must not be forgotten, however, that hawgable too 
comes down from the same shadowy age.* 

* In aD the boroughs having Nonnon customB the primary idea of the burgage 
must have been a certain amount at Und. In such places the number of the 
bmgsgcs Temained the same all through our period. 

* Notachattel.adistuictioDof irrqxntaiux; see pp. 144, n. i, loS. 

* As in the Eari of Pembroke's charter to Wexford in 1317, " li<xat eisdem bui- 
gcnaibus de tenementis suis que tenent in burgagiis suis, - . . dispMteic sicut sibi 
mdius viderint e^>ediTe, sive edifida sive ortoa sive viigulta sive alia " (CharUu 
Bibtrmas, p. 47). 

At Pieston he who mshed to become a buigeas must get his " burgage from the 
mayor." When his burgage " shall be a vtad place, the majror shall admit him, 
10 that he shall erect his burgage within for^ days upon a forieiture " (Hardwick, 
PrtsloH.p. 2sg); a burgage must be twelve feet in front (t(i^., p. 960). 

* Hw prominence of the idea of land is ^tparent in the records of transfer of 
many boroughs; " Sciatis me dedisse . . . burga^um meum [in Kenfig] . . . et 
unum masagium in Cardif super quod domus sua est " (Clark, Cartae Giamorg., 
iii, p. 166, c. 1350)1 tliis distinction between burgage and messuage is a distinction 
without a difference. The restriction of ' burgage ' to a tenement wluch en- 
titled its holder to a vote in pariiamentary elections did not exist in the middle 
ages. 

Hie burgage was the land at Weymouth, " dwdling [on] or having burgages " 
(Uoule, WeymoHlk, p. 18). At Scarborough in 3 Ed. I the jurors said that the prof- 
its of certain mills and a house " belong and ought to belong to the^demesne of 
the said burgesses . . . and not to the farm of the same town; saving to the King 
tbeandentgabdage from the tenements on which the three mills are placed, that b 
fw the site of each, 4d.; and saving to the £ing 6d. a year from the house bought " 
(Brown, Yerkslrire In^ttuiliont, i, p. 164). 

Tbe idea of land ruled at Eton in 1307 (C. A, D., i, p. 350, " half a burgage 
with its bouses "), Kingston-<»i-Thames, 1. Ed. I ot Ed. II {ibid., i, p. 3S5, " tene- 
ment . . . with a house built thereon "), Bykes {C. A. D., i, p. 396, " two burgage 
temnenta . . . with the buQdings thereon." This obscure borough of the musical 
name is in Bedfordshire), London (C. A. D., i, p. 397, 35 Ed. ID, " two tenements 
with cdlars, shops, and solars," equivalent to ' two tenements with the buOdings 
thereon '). See also H. M. C, Rep., 8, p. 169, 5 Rich. I; C. A. D., m, p. 195, 
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Whether or not the land within the ditch or wall was more 
prominent than the house there could be no question of its 
prominence without, for agriculture was the chief industry in 
most of the English boroughs throughout our period. Few 
boroughs were solely commercial except a small number of sea 
or river ports, and in some of these fishing and piracy must be 
included under the name of commerce. Oxford, Cambridge, 
and a few other centers of that sort excepted, the inland boroughs 
were almost wholly agricultural, what little they did in the trad- 
ing way being done at the usual fairs. Under these conditions 
land would be needed; the burgesses, like the people of the 
country, must and did have land in the common fields oi arable, 
and pasture land as well. One can readily see how much some 
boroughs must have resembled viUs. It is this resemblance 
which makes it so easy for viUs to grow into boroughs, and some- 
times so hard to draw the line between borough and vill. Per- 
haps as great a difference as any lay in the destination of the 
lands in the common fields. 

In the vill, in general, each acre, or whatever the division 
of land might be, was connected with, though not inseparable 

a Hcniy IV; H. U. C, Stf., 9, pt 1, p. aoS, a. 1411; C. A. D., ], p. 100, ii Heniy 
Vl! C. /. U., Henry VD, i, p. 434, 10 Heniy VD, etc. 

Buigage Ii UKd to include both land and houses at Canterbury (Qton, r«*>MrM 
4^ Etmt, p. 171), Ipswich (C. A. D., ii, p. 176, " houses with the acai"), Londmi 
(C. A. D., ii, p. 7). Cvnbtidge, and NottiD^uun (H. M. C, Rep., 1, p. 105, " aQ 
bouses, edifices, structuies, as wdl under ground u above ground "). 

The house idea seems to pievaO at Winchester (D. B.,lv, liber Winton', ff. 4b, 
7, etc.), doucetttr (Stevenson, Reairis tf Gtouctsltr, pp. 83. 150; Cole, RenM ef 
lh» Hotatt M GUmcaUr, 1435, pp. 5-13), Bridgwater (H. M. C, Rep., 3, p. 311), 
Kenfig (Clark, CartM Oamert., iii, pp. 5'9~S3o)< ' burgus de Wycb' ' (£. E., iJ, 
p. J85), Southan4>twi (H. M. C, Rep., ti, app., pt. 3, p. S7). Berwidt (C P. R., 
a. 1997, PP- "7> 347). Rye (H. M. C, Rep., 5, p. 506). 

In some neiriy Iminded borougbs buildings mutt be elected within a certain 
time under penalty of forfeiture, a* at Preston (Hardwick, Preston, p. 159). At 
Iniatiogue ' quilibet burgensis poet piinuun seisinam terre sibi factam In eadem 
villa reaidendam per [Hopriam personam vet per inteipoBitam Infra tres scpti- 
manaa fadat vel imperpetuam tenementum suum amittat ' (Gale, Corporate Sy$- 
Itm of IrOamd, app., p. xiii). 

London aff<mls instances of almoet anything. See C. A. D., {, p. mo (fdc a 
modem ground rent, f. Ed. n); Oid., I, p. 436; H. H. C, Rtp., 9, pt i, p. 18; 
C. /. U; i, p. 38a (a wharf ia a tenement); and Madox, Pima Bwp, p. 118, " mea- 
suacjum live tenementum . . . twiwwiim et nullius valoiia." 
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from, some particular toft, and whoever held one held the other, 
although no two holdings need be equal. Most villeins were 
fanners; often a particular toft with its land may have descended 
through many more unbroken generations in one villein family 
than the lord of the manor could number in his own. Unless 
the holder of a toft ha|^>ened to be a smith, or wheelwright, 
or what not, there must be in conjunction with his house land 
enough for him to live by; in that sense there was a limit to 
inequality of holdings. The main feature, however, is not the 
amount of land and toft, but the connection between them. 
Was this the case with the boroughs ? Did ' burgage ' imply 
not only the land with its house in the borough, but also that 
there was land connected therewith in the common fields ? 
For the larger and more commerdal towns, which it must 
not be forgotten had their fields as well as the smaller agri- 
cultural boroughs, it certainly did not, even though it may 
sometimes appear as if it did.* In these boroughs, the records 
of land transfer show that land in the arable was a separate 
subject of traffic. It might pass with the messuage proper or 
might be sold independently, and the quantity of land con- 
nected with particular messuages varied greatly in amount.* 
Land in the arable was held under burgage tenure, but did not 
form part of the burgage tenement. 

Such was the case in the boroughs by prescription; boroughs 
created by charter need more particular treatment. Such 
jdaces were of two sorts, the vill which got a charter as a liber 
burgus and the newly founded town: in the first class were most 
of the baronial and ecclesiastical boroughs of England, in the 
second those of Ireland and the Welsh marches. In the former 
the charter commonly allowed all lands held by the new burgesses 
to come under burgage tenure, in which case these lands would 
be held and treated as in the ancient boroughs, all of whose priv- 
ileges the recently enfranchised manors were anxious to attain. 

' As M Norwich: "tea um of uaUe land to that meniuige ^^KTbuning," k 
latgt ttaoaat (or one measuKge in % borou^ m commerdal u Norwich (SUuiley 
*. Uayw, etc., f. s). 

* Sue R. B., u, pp. 3 j6 tt stq., and Maiduid'i axnments In his Tammthit ami 
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In some few of the English baronial boroughs the charter limited 
the amount of land to be held in free burgage,' but the common 
practice was as previously stated, a practice and condition very 
clearly illustrated in Henry de Lacy's charter to his men of 
Congleton,* which was, as were all towns of its character in Eng- 
land, a borough created by charter but not a created borouf^. 

In the created boroughs of Ireland and on the Welsh marches 
it was necessary that there should be some limit to the amount 
of land which should come imder burgage tenure. In England 
outlying manors and natural development generally fixed the 
bounds of the boroughs; in Ireland and the marches the world 
was all before them. It was manifestly out of the question 
to allow to the tenure all land that a burgess might acquire, 
so an elastic but definite limit was found in the amoimt of land 
with, and not a part of, each burgage.' 

> Leedi iffordi apparently tbe <ui]y important inituice of th!i pnctioc Id 
laoS, Hfturice Pagaael's cbutei gave " to my buigcMcs of Leeds . . . liberty and 
free burgage, Mid thai tofu, and with eadi such toft half an acre (rf arable land 
. . . ,loreach3uchtoftandhaU-acre,i6d.' (WardcU, £Mdf,^>p., p.iv). Itseems 
that here the half-acre waa considered an integral put of the menuage; the rent 
lay on both it and the toft, a condition, however, which existed at no other borou^, 
except potubly Dentugh. Leeds was a borough created by chatter but was not a 
created borough; its men became burgeisea and tb^ tofU burgages, but tbey 
must have had more land than that spoken of in the charter. Tbe sites of their 
bouses and half an acre with each, however, were aD that came under the tenure, 
if the charter be interpreted literally. Morpeth seems to have resembled Leeds 
in some ways but the acres appear to have home a small rent, id. for 3 acres 
(H. M. C, Sep., 6, p. $37, a. 1283). 

* Head, Cmt^elon, p. 34, " we will . . . that the aforesaid Burgesses . . . may 
have aitd htdd their Burgages and the lands to the Burgage belonging, and also 
tbe lands within the said Lordship which can be reasonably apprc^mated and rented 
. . . every burgage for 6d. yeaiiy and every acre of land for iid." 

• The same method that was followed in Ireland was sometimes used in En^and. 
At Agardsley " each Iburgeaa] may have with his burgage three acres of land, 
namely two acres arable and one to build a burgage house upon " (Moaley, TuUmry, 
app. viii, p. 383). There is no separation between the rents of acre-stripa and 
burgage plots, as at Con^eton and dsewhere ; the rent, iSd., is apparently 
due from both land and ute of house. In such a case it was home by tbe 
latter. 

At East Grinstead hi Suasei there were, as late as tbe middle of the t6th century, 
48 burgages and 47 ' Portlands,' or lands in the common fields; the burgage rent 
was 3d. and each Portland 3d. (Hills, Eait Crinslead, pp. 10 and 40-41). When 
the rental was drawn up then were burgages without Portlands and some with more 
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Tliese boroughs of shilling rents and lands assigned, whether 
in England or in Ireland, whether the burgage alone bore the 
twelvepenny rent and the land nothing as in the latter country, 
or whether the acre strips had each its own rent in addition to 
that on the burgage as in the fonner country, afford examples 
of the influence which a Nonnan ville, always obscure and 
vanished long ago, exerted to a greater or less extent on many 
of the boroughs of Ireland and on tmimportant boroughs of the 
west of England. This is a subject for later treatment,' but 
there is at least one borough whose tenurial customs, though 
reflecting foreign influence, were certainly not imitative of those 
of Breteuil. The town in question, Denbigh, seems to have 
combined English tenurial custom with that of a bastide of 
southern France. For this place there were two names and two 
charters, the first in 1252 was to the ' town of Gannoc.' * Then 
came the Welsh and Gannoc was as if it had never been. The 
refounder, Henry de Lacy, Earl of Lincoln, from which shire 
came probably most of his men, granted most of the burgages 

than <uw; probably at the date of the charter each burgage had the same connected 
amount (rf land. 

At Llandovery the rent of a buigage was iid. and of each acre in the fields iid. 
iparUamaUarj Paper), 1S3S, ziiii, p. 301); at Ruyton in 1 Ed. II each burgage 
paid tad. and each acre 4d. (iUd., xzvi, p. 1S5S). At Altringham the custom is as 
at Con^eton, the rent, laA., covers both burgage and land in the fields; " unus- 
quisque burgensis tcneat burgagium suum duarum perticarum terrae in latitudine 
et <iuiiique in lonptudine cum una acts terrae Integra in canqMS pro duodedm 
denariis " {ibid., lovi, p. 3574). 

AtRoMcachhousehadfouracresof land(Hore, IVcx/M,!, p. 153), at Ratbcocd 
the amount was the same (Gale, Corporate Syilem ^ Ireland, a;^., p. x, " singulis 
CDTum quatuor aciis terrae in mcasuagio, prato, et teira arabili "), at Inistiogue 
It was three aacs (>&«{., p. zii, " cum tiibus sens "), while at Rathmore most 
burgesses had seven acres each; " quatuor viginti et quinque buigagia cum peiti- 
nentibus, viz. ad unumquodque burgapum septem acras terrae et frontem, et 
1f»'<''^"' burgagia . . . (Umit^aro acram terrae et frontem " {ibid., p. zis). The 
' irons ' is the buHding lot or its frontage within the ditch OT wall. 

At Oswestiy the rent of a burgage was lad., and of three acres, the amount 
with each burgage, iid. (Tait, Mtdiaenai Mattehtiltr, p. t$). 

' See below, pp. i66-r7i. 

* C. C. R., i, p. 37S. The charter made the platx a free borough with the cus- 
toms of Montgomciy. Each burgess got " within the said borough half an acre 
to buQd and make a curtillage, and without the borough two acres of arable land," 
KntofaIla4d. 
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in this wise, " one buigage in Denbigh within the walls, and one 
curtilage in Denbigh without the walls "; sometimes a burgage 
was accompanied by an " ozgang of land with the appurtenances 
in Astrad Canon " or some other near-by locality, but usually 
the amomit of land in the fields was not ^>ecified.* 

There is some resemblance between this plan and that followed 
in Ireland, where each burgess received an allotment of from 
three to seven acres and usually a building lot as well. But 
whether the burgages were supposed to be the total amount of 
land or not makes no difference in the character of the borough. 
Each house did not stand apart from the rest on its three to 
seven acres. The boroughs of Ireland were mostly walled 
to guard gainst attacks by the Irish, the houses therefore 
stood fairly close, the 'acres' were in the fields, 'prata et terrae 
arabiles.' * The founders of these towns might have drawn a 
distinction between lands and biirgages, as was done at Congleton 
and other English baronial boroughs. They did not, however; 
they were creating boroughs and importing burgesses; theai 
towns were the vUles neuves or Freistildie of Ireland, Congleton 
was in peaceful England. It was the simplest plan to give the 
burgesses each a few acres and let them huddle their houses as 
dose as they wished.* 

> See WUiatm, Dtnbi^, pp. 303-305. Tlie burgage rmt wu id., in » few 
cases 4d. to i6d. For the battidet see A. Curie Semibret, Esiai ntr Itt BattUet, 
p. 166. Id such plsccs there weie three sorts of lands: first, the comparatively 
smtU and equal plots within the walls; second, the divisions dose around the walls, 
" ns avaient pour destination rftabliasement de jaidins potageis;" and third, 
the fields. So in Denbigh there were the three sorts of land within the bounds ot 
the borough; though not every buigess may have had land in the fields, he always 
had his garden plot beyond the wall. It seems probable that de Lacy had served 
isGuienne. 

t Miss H. Bateson seemed to hold the opinion (£ii(/uA Eisloricat Santw, 
zvi, p. 341) that each buigage in the strict sense was of three 01 more acres,!. <., 
that each burgess had this allotment around his house. A truly defensible place 
such a settlement would be. 

In one sense the burgage seems to indude the land, tat the iid. lent is the icnt 
of the whole grant to each burgess. Vet it hes on the burgage proper; otherwise 
the acres would have been inseparable from the burgage, a condition which so mai^ 
tnuisfeis of lands m the fields show not to have existed. 

■ Often the charters granted buQding lots exclusive of the lands asngned; the 
size of the former was never specified. The burgesses would settle that maitet. 
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At most of the EngHsh and Welsh baronial boroughs the 
burgages had do connection with particular acre-strips, the 
burgage paid one rent, each acre of land another; elsewhere, 
both in created and in andent boroughs, the lands paid no rent 
as such.' At Leeds and at Denbigh it seems probable that 
there was some connection between the burgage and the curti- 
lage which went with each. Very likely the connection long 
remained. A burgess needed a garden; in many borou^is he 
bad one near his house; it was sometimes called an orchard. 
At Denbigh there seems to have been no room for such within 
the walls, as the place was really a fort, and did not care to be 
wasted again.* On the whole it is plain that there was no 
connectioa between the burgages and the acre-strips which lay 
dividedly in the common fields otber than common tenancy 
of each by one holder. The greatest holder of messuages was 
not necessarily the greatest holder of lands; many a burgee 
holder had little land or none, and the landgable lay on the 
messuage within the ditch or wall. 

How large as a rule was this messuage, this tenement of the 
towns ? It has often been assumed that the mediaeval burgess 
lived in very narrow quarters, and to judge from mediaeval 
pictures and the width of old streets, he seems to have been some- 
what large for his house. Picturesqueness rather than accuracy, 
however, was the strong point of the mediaeval artist, and though 
no doubt the assumption of limitation is correct in the main, 
it spears to be scarcely safe to judge wholly from this sort of 
evidence, and still tmsafer to form an opinion of the character 
and size of the messuage of the middle ages from the small and 
ruinous burgages of the period immediately preceding the Reform 
Bill. Nor yet do the burgages of charter-created boroughs 
afford a criterion. Such boroughs were often artificial and the 

From Giraldui Cambiensis to Uacauky evtiy writer who touches od the Iruh 
borough* ipesks of the condensatioa of the houses in the ' En^ish towns.' 

' C&mbiidge, where land rents and bouse rents were sqiuate (see p. 6a), afford* 
^ipuendy the only exertion among the andent borouglu, at least in the age of 

* Poesibly Uaurice Paganel, the charterer of Leeds in laoS, may have been 
influenced I^ the peculiar fashion of the battida. 
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clauses in their charters which limit the frontage of a messuage 
to twenty feet or less or more, though wise in aim and probably 
good in result, refer only to a mimmnm within which a burgage 
must not shrink without endangering its holder's burghal status.' 
In a few records of transfer the locations and sizes of the mes- 
suages, some of which were plainly residences and some as 
plainly shops or stalls in or near the market-place, seem to show 
that the town-dweller was not always cramped for room or 
forced to pay a very high rent. When three messu^es in London 
which together had a breadth of 80 feet to 93 feet, each being 
150 feet deep, were rented for half a mark yearly,* and another 
of 44 feet by 300 feet was sold for two bezants and a yearly 
Ttsti. of a shilling,* real property seems to have been cheap and 
tenements large. When, however, a piece of land 34 feet by 
17) feet, probably near St. Paul's, was sold for two marks of 
^ver and a yearly rent of twenty shillings, size and value at 
once change places.* The messuages of the first two transac- 
tions consisted apparently of houses with gardens at the back 
on land ' sloping toward the Thames '; the small plot seems 
to have been a business stand.* 

> In direct contrast to the boroughs of mmimum limit ma Dublin, where a Ute- 
adoptcd dftuse of the customal enacted that " each burgage within the dty should 
not exceed 64 feet " (Gilbert, Rtcordi of Dublin, i, p. 114). 

* C. A. D; i, p. 194, temp. John. 

■ C. A. D., i, p. ig6, temp. Henry m. In thii and the pt^ous record the 
dimen^oiu are given in ells, probaUy doth dli. If laitd dlt, 30% should be 
deducted from every meaaurement. 

* H. M. C, Rep., g, pt. 1, p. 67, a. 1131. The form of transfer is quite unlike 
the steieotyped uniformity of later deeds; " Facta est conventio baec inter can- 
onicos beat! Pauli et Meinbodum, videlicet quod concedunt d terram quam [tfius 
tendt, et juita iUam aliam quae in longitudine nxiiij pedes et in latitudine zvij 
pedes habet et dimidium. Concedunt ittquam ei et heredibus suis in feodo et jure 
bereditario, cum socca et sacca, singulia annis pro zi soUdos . . . reddendis. Pro 
hac autem conventione dedit prefatis fratribus ij marcas argenti." Shortly before, 
the annual rent was only as. 

' Dimensions of messuages from a few of the fair number of records of uzc are; 
London, J John, 60 ft. by 4ofL (PlacU Wesfmon. Ab6r., p. 17, rot. 13, dorse); Lon- 
don, lem^. Henry III, 130 ft by 38 ft., terms r bezant, 1 seztary of wine, iid.rent. 
Nothing is said of houses in any of these grants; probaUy all the lots were built on, 
the measurements are given in ells. 

" Assisa pro Uxxiiii pcdatis terre in lon^tudine & sei pedatis terre & dimidio in 
ktttwUoe " in Petersfiddi " pro tenemento in subutiuo Wynton pn vi pedatis 
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The varying sizes of messuages are apparent from the apfiended 
records, many of which may concern land alone regardless of 
the houses built thereon, to judge from size and price. These 
records of large, low-priced, London tenements seem to have 
something about them savoring of transfers for a merely nominal 
sum. Perhaps a truer idea of the worth of real property in 
London may be got from the fact that roomy substantial tene- 
ments for rent, most of them of the nature of modem three-flat 
apartment houses, though without janitors or elevators, might 
be obtained in the first part of the fourteenth century or earlier 
for £i or £2 a year.' 



s latitudine " (PlacU. Weslmon. Abbr., p. iSg, 4 Ed. I); 

DuUJn, 1161-63, 60 ft by 7 (L (Gilben, Records ef Dublin, i, p. 95, a line-fence 
du{>ute)i LtMKkoi, 15! ells by 8} eUs, rent 43. (C. A. D., i, p. 100); tbe land alone 
was granted, the houses thereon were worth 403. yeariy; London, 11} ells to 15 ells 
t^3i)ells, rentof ■asize(nottheluidgable)3s. BycBr(C.X. i^., iv, p. 144); Lon- 
dm), it\ dls 6 in. by 4 ells and 7 in. (C. P. R., a. 1179, p. 333); London, taSo, 
" messuage <A stone," 7 dls and 6 in. by 9} elb and 8 in., " with all its court " of 
6} dls by 15 dls and S in. (C. C. R., ii, p. 345; the dl is the ircn dl); Ipswich, 
Itmp. Ed. I, " a inece of land with buildings," 43 ft. by 13 ft., rent is. Sd. (C. A. D., 
ii, p. 117} ; NMwkh, lemp. Ed. II, two " pUceae," iS ft. by 9 ft and 17 ft by 10 ft., 
•ervice 16s. a year and four small lent-charges (Stanley r. Mayor, etc, 0. 16 and 
9a; probably these are stalls in the msifcet); Norwich, " messua^ and garden," 
ta perches by 5 perches (C.J>.J{.,ii. 13S0, p. 496); Carlisle, " tofts," iS ft. by 33 ft. 
and 18 ft. by 45 (t. (C C. R, iii, p. 93, a. 1307); Oxford, two messuages, together 
go ft by 57} ft (C. P. R., a. 138a, p. 517); Liverpo<^, 1314, 14 ft by 65 ft, four 
rents whcse sum was i81d.; London, rg Henry VI, two tenements each 98 ft by 
37 ft of assise, 10 ft ^>art (H. H. C, Rep., 9, pt. i, p. 11}. See also Benham, Rtd 
ParckmenI Book ^ Cekkesler, pp. 45 et seq., for ^zea and rents of messuages in the 
fourteenth century. 

' For • detailed and accurate description of London houses see Riley, Jf wtimeMto 
GUdioBae, i, pp. zzx-xzzi. 

Tbe constant use of the dl, in London espedslly, as a unit of measurement is 
confusing. The doth ell was 45 in. between the lists, and this dl was statutory 
temp. John. The land dl was 36 in. but was not statutory till a period ( ? lemp. 
Edward II) later than that of most of the subjoined records. The iron ell of many 
grants, so-called from iron standards at London and other dties, was the doth ell. 
See Maitland, Domaday Book and Beyond, pp. 371 et ie;.,and also Slatattseflke 
Realm, i, pp. 106-307. 

Uteie are many records showing how dose to modem dty conditions land or 
real estate heading in the mediaeval boroughs approached, the manner in which 
the tenement bad been and might be divided, and the unifomuty of building and 
holding all over En^and. Fits-Alwyn's Assize in the thirteenth century shows the 
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Foreign Tenuses within the Bobocgb Bounds 
Every borough had its ' andent metes and bounds,' ' — far 
beyond the ditch or wall as a rule, and often impressed on the 
biHgesses' memories by ' riding the bounds,' — within which it 
is commonly assumed that all real property was held under 
burgage tenure.* Within some of the ancient boroughs, bow- 
ever, there were little islets of feudalism, tenements not under 
burgage tenure. Of this sort might be a few acre-strips in the 
fields, perchance in early times and rarely an isolated tenement 
in a borough; * in neither case was the holder considered a bur- 
character o( the usual London house, and, except that tlie houses may not always 
have been so high, the same plan waa (dlowed in most of the elder En^ish hotov^u. 
The common eqneaiion in referring to a house was ' cellar, sdar, and cuitilage.' 
TlMcdlarwasneariyalmysafairiy high basement, the ' solarium' was the second 
stoiy, the third story was the ' attic' Each story or any part of it ml^ be a 
buigage tenement The curtilage was the yard, or yard and garden. Sec Frost, 
Etilt, p. 46; Stevenson, Records af Nottinikam, p. 388; H. M. C, Sep., 3, p. 360 
(Wdls) ; ibid., II, app., pt. 3, pp. 57 (South ftrnpton), 63, 90; ibid., 15, app., 
pt. 10, p. 139 (Coventry); Parian, L>nn, pp. 133, 133; Colt, Sentol <^ tMt Botaa in 
Ghticesler, p. 47; D. B., iv. Liber VOnton', ff. 3 and 4b; Albert, Recordi tf Duttim, i, 

pp. lOQ-IIO. 

For the solar sec C. A. D., fv, p. 313 (London), 'sollar' "one fundamento"; 
H.H. C, A^.,3, p.3i4(Biidgwatet); Anj., 5, p. 605 (Exeter). For curtOagB see 
D. B., iv. Liber WInton', f. 7; H. M. C, Sep., 6, p. 483 (BridpMt); ibid., 10, 
app., pt. 3, p. i8t (Wdla). 

The shrinkage or decay of the oii^nal burgage, so prominent in tbe period before 
the Reform of 1833 (see Edward Porritt, Tke Uimformed Bout i>f Commmi 
(Cambridge, 1Q03), i, pp. 37-41). seems to have begun before the dose of the middle 
ages. For records of such ' ruiiious tenements ' see H. M. C, Sep., 6, p. 5M 
(Hythe)i Cole, SeiM of the Bouses in Ooucesler, p. 5; Widdrington, AnaUcta 
EboracoHsia, p. 155; C. I. M., Henry VII, t, pp. too (Richmond)^ ibid., i, p. 146, 
R. F., knight, held 14 messuages in York worth aod. each " and no more, being in 
ruins for lack of repairs "; Md., i, p. 181 (Exeter); Madoi, Firvia Burgi, p. 118 
(London). 

' Created boroughs, of course, excited. 

■ This is generally the situation, as a charter to Dublin (WaUi, Dublin, i, p. 378) 
shows. In DubUn and the other ancient boroughs the tenure had grown up on 
certain lands. Dublin was a Danish d^ when the En^ish got it, and the Bristol 
customs, for instance the low and variable landgable and free devise, seem to have 
fitted it so wdl that they were probably not very different from its own. 

' David the Dyer's tenement in Cariisle, so frequently referred to by town 
Ustorians, is apparently the only exan^ilc of the Utter sort. See Thomas Madoi, 
The Hislory and AiiUquiUes ofUie Exchequer (od ed., 1769), i, p. 404, and Baines, 
iMtfpooi, p. 91; tbe Utter uses this eimiiqde to [wove that do one had ' burgage ' 
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gess.* During the middle ages the boundaries of a few small 
boroughs were extended, usually by piecemeal additions,* and 
a few of the greater boroughs were enlarged by the addition 
of villages near by,* but in general a borough's tenurial boun- 
daries remained the same all through the mediaeval period. 

Far greater in number and in importance than these ostra- 
cized foreign holdings were the messuages in the fee of the castle, 
which in many boroughs rose almost in the midst of the town, 
from whose houses nothing separated it but its ditch. The 
castle itself was, of course, under feudal tenure, and as it often 

lights unless be lived on ' crown land ' meaning probably that a burgess must 
hold ditectly of the king in a royal braougb. This was uevei the case; even in 
charter created bwou^ burgess rights went with every tenenKiit till it fell bdow 
k minimuni frontage; even then it was still held in free burgage. The burgages 
of the ' burgage borou^ ' of the aute-Refoim Bill peiicNl were, however, held of 
the lord of tbe txwough and paid landgable. 

* PcobaUy the pieces of land in the fidds were or had been parts of nuuion. 
Tbey may have been man frequent on the Welsh bender. See Johnson, Cuslomt 
t^ Hazard, pp. 36-37, a. ii8a-4t: " There are some lords and their tenants who 
■re dwdlers and holders of land within the mid bounds which they bdd by a service 
called IMerum Peodim. . . . But corKzming thdr foreign service . . . their 
lords are not excluded by us nor by our liberties. For we never intermix our- 
selves with them in anything touching those tenures. . . . Such men . . . are not 
burgesses." Widdrington (^naUcta Eboracensia, pp. 349 ff.) has a long story con- 
centing a mcMuage in YoA held in grand serjeanty by the service of kee[Hng the 
jaa of the fMctt of Goitres. 

■ At Plynqiton tbe Earl of Devon, when granting tbe borouf^ at farm to tbe 
b ur g es se s for £34 at, id. in 1142, saves " to the eari any increase he can make in 
rents of . . . foreign lands without the borough " (C. C R., ii, p. 303). 

Tbe prior and convent of Montacute granted an extension of the borough along 
qiperently the only street (Somerset Record Society, [Publiaiiiinu], viii, Bruton 
and Montacute Cartularies, p. 1 10; the place seems a stnmg-out western village, 
voy difCerent from the nudeated eastern type). See also Head, CengUtait, p. 34. 

• C. C X., ii, p. 474, o. 1398 (Newcastle); ibid.,m, p. 190, 40 Henry m (Scar- 
bocou^). 

Political and tenurial boundaries were not always co-inddent. See Mra. J. R. 
Gncn, Tnm life in lit FifUailk Century, ii, p. 40 fcs Carlisle and Hereford. At 
Lymington in the nineteenth century the borough boundaries were undefined, 
tenements not burgages stood " within the heart of it "; and some of its burgages 
were sqiarated from the borough. Tradition has it that, the Frendi having burned 
moat of the town during the Hundred Years' War, every newly-built bouse not 
stancUng on an andent site was bdd to be " exdusive of the borough," a resolution 
iUustiarive ol the eidusive and intolerant sfarit of the fifteenth century burgesses. 
See Farliamenlary Faftri, 1S3J, zxiv, p. 743. 
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had its own dependent lands on which houses stood, one would 
expect to find these held under the same tenure as the castle. 
Urban influence and previous tenurial conditions, however, 
were too strong for feudalism; in such cases the tenements of 
the castle-fee were held in burgage tenure. The governmental 
and political relations of such tenements and their holders are 
other matters; the character of the tenure is clear.' The sheriff 
or the castellan collected the rent of the castle messuages, 
and the town had no share in it. At Norwich the lands in the 
fee of the castle were granted to the citizens in 1344-45; * the 
castle itself was still a part of the county in the eighteenth 
centiury.* 

In every borough there were areas, bits of no man's land, 
odd comers, and above all the streets, held directly by no person 
and called the ' waste.' To whom did the waste belong, to the 
commonalty or the lord of the borov^h ? Today streets and 
public places are civic property; in the middle ages they were 

■ See Cooper, Cambridte, i, j^. 58, 91, a. 1178 and 1340^ a gift of the ca*tle 
^edfically eiduded escheats of it> tenementi. 

Id 1316 an inquiaitioiKiif jued danuutm itated that aD the tenants of a nwMuage 
in Norwich, in the fee of the castle of Norwich had " alienated, . . . bequeathed, 
and aseigned " it from a period to which the juron' memoriea ran not to the coo- 
tnuy, " as dtiiens dsewbere in the dty aforesaid do with their tenements," without 
the license of the sheriff " or other ministeis of the lord the king " (Stanley ». 
Haycff, etc, f. 14). 

At Liverpool e. 1355 the Duke of Lancaster granted a meauage to a bufBCM 
which messuage tlie " late constable <rf our castle of Lyvopull hdd of the gift of 
Lotd Henry, late eail of Lancaster." The services were the same " as the other 
tenants of the same town do foe like messuages." As at Norwich the town baOifi* 
did not collect the rents (Baines, Latrfogl, p. 154). 

At London the jmatartt " dicunt quod Turns Londmiiae cum Judaismo et 
aliis pertinenlibus eat de dominico domini re^ et est in mauu sua " (X. B., i, 
p, 418}. Grants of such ' pertinentes ' show the tenure to have been free bur- 
gage and the rents commooly id. each. 

At OswEstiy in 1406 the burgesses were " discbaigcd from all feea '*"""'"<«< bjr 
the Constable of the castle," but the ccostable got, at his dectioi, id. from eveijr 
' mansion house,' or original burgage, in the town (CathraO, Osittslry, p. 47). 
Oswestry was odce a garrisosi borough. See also C. /. M., ibid., Heniy VU, i, 
p. 394, 7 Henry VH, Slokecurcy; ibid., v, p. 46, Ed. H, Bridgwater. 

■ Hudson and Ting^, Rtcordt rfNonmch, i, p. iliil. 
* Blomefidd, ifpr/vtt, Iv, p. ill. 
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the borough lord's. Unless he had granted the waste * to the 
burgesses no one m^ht lawfully ' approve ' it without his per- 
mission.* Grants of the waste during the earlier part of our 
period were commonly grants of small plots to individuals.* 
It may have been that this approval of the waste at low rates 
by the king led the Norwich burgesses to ask in 1307 that it 
be granted to them, but their hour had not yet come. Even 
the land beneath the streets was the lord's. The friars of 
Oxford had to get leave to tunnel thereimder.* In some boroughs 
the waste was given to the burgesses in its entirety, at an ' early 
period' in London,* in the twelfth century at Bristol;* often, 
however, the boroughs got the waste because they took it,' a 
silent process usually whose only records were those of attempts 

■ Where a borough had puture land in addition to tlie arable it was commooly 
crauDUnal ptoperty and was called not waste but pasture. 

* See Scott, Bervkk, p. 347, a. 1307, " WMte-i^aces within the palisades " ; 
ibid., p. ajo, a. 1333-34; H. M. C, Stf., s, P- S'S^ 33 Henry VI, Rye, vacant 
land bdongLDg to the king; Matthews, Cardiff Records, i, p. 176, a. 1493, the 
buliSs account for " three parcels of waste land lying within the liberties." 

■ C.P.R.,a. 1300, p. 5ii,"BV<Hdplot . . . in Bedeford, shaped like a shield," 
153 ft long, li ft. wide at one end, 91 ft. at the other; the tenna were 6s. 8d- down 
and IS. a year peipetuid rent, " payable at the Exchequer by the hands of the 
sheriff "; see also ibid., p. 536, Ravensrod. 

Stanley *. Mayor, etc., of Norwich, f. 11, a. 1304; the king allowed Wniiam de 
Colton to endoee and build on two [dacesi the rent of each was }d., due the king, 
payable to the buliffs, and called landgable; cf. Bedford. See also C. i*. R., 
a. 1301, p. jo, for similar cases. 

* C. J*. R., a. r3i8, p. 168. 

* Calthrop, Usafes and Cmloma of Limdtnt, p. 15. 

* Seyer, BritUil Charkn, p. lo (11S8). Scarborough got the waste in 1353 
(C. C. R., i, p. 4'7)) Scarborough claimed to be a borough temp. Henryl (Baker, 
StarboTOuffi, p. 18); Berwick in 1307 (Scott, Berwick, i, p. 347); Norwich in 13*9 
(Blomefidd, JVor/Mt, iii, p. So); Southampton in 17 Heniy IV, and so on. 

* Sometimes the burgesses had the gnu:e to petition for a grant of the waste. 
At Norwich in 1307 the burgesses asked in vain. No irtiit discouraged the com- 
munity proceeded to act at if the waste were its own and tn 1319 was in conflict 
with the king's esdieator south of Trent, houses having been buQt on the waste 
" by giant of the city." Edward U's reign aSoided an excdlent (q)portunity for 
such unlawful ' approvals ' of ttie waste; their extent can be seen from their rents, 
which in 1307 were gs. 3d. and in 1319 were £g iis. 8d. The dispute was 
ended by the king's granting the waste la the dtiiens (see Blomefidd, NorJM, 
iii,p.8o). 
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to check it,' attempts which often resulted in further extenaon 
of the tenure and exclusion of the borough lord. 

' See Mtbmta, Case ^ lie BoroHth ^Patrtfidd, a. i6ii. Among other uawpk- 
tioH the burgesses had ^ipioved the waste without leave. The justices refused 
to dedde the ownenhip of bouses on the waste, advising the borough lord to pco- 
ceed at oommoo Uw (p. i6). The modon l^al view wai apparaitiy taking the 
place o( the old. At Sandwich the waste seems to have been consdeied communal 
pn^»eRy. The mayor and comnunal^ " possunt edam et soIent edificaie, d 
voluerint, areas vacuas" (see Boys, Samlmck, p. 534). See Maitland's views 
and commenti concerning the waste in Cambridge in his Tgtuufdp and Borv¥gt, 
pp. 1S7-18Q. Few bcnni^ courts leet were bdd in the latei part of our period 
without some one bdng pieaented for ' purpresture,' 1. e., unlawful ^iproval <^ 
the waste, Uk most common form being encroachmenL 
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CHAPTER in 
MOBILITY 

" The mercantile spirit of the boroughs affects the houses 
. . . and it is in the boroughs that landownership first reaches 
a modem degree of purity and intensity." ' 

So far in this discus^on of the tenure the mobility of the 
burgage tenement, that is the burgess's power to alienate or 
divide his messuage, has been presupposed but not defined. 
We shaU now try to deal with this subject in detail; to show 
where and to what extent a burgage tenement might be divided, 
sold, or devised; whether such liberty existed in all the bor- 
oughs, and if so under what (if any) conditions; that is, where 
and whether the mobility of the messuage lay under complete 
or partial restriction, or under no restriction at all. The general 
Bne of treatment, therefore, will be freedom of division; of aliena- 
tion, or buying and selling; and most important or at least 
most s^nificant of all, freedom of devise. 

It may be suggested that liberty to divide means liberty to 
sell. One might divide and still not sell, in appearance at least. 
The early records of division are mostly of this sort; the grantor 
' enfeoffs,' just as outside of the boroughs,' though in substan<x 
the grant is in no way feudal. The prevalent view seems to 
be that there was no restriction on the mobility of the burgage 
tenement. So Bracton virtually states, and viewing the boroughs 
in a mass ahd from a distance the idea is in the main correct, 
for most of the older boroughs at least. An individual view 
of the boroughs from near at hand will, however, disclose many 
exceptions to and divergences from any general rule of mobility, 
especially in respect to freedom of devise. 
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DivisiBiLTry of Bdkghal Realty 

The attitude of the feudal land law toward division of a fief ' 
b too well known to need description. Exactly opposite is the 
attitude of the land taw in the older boroughs, where there 
seems to have been no limit whatever on extent or manner of 
diviaon, not merely of land but of houses. In the ancient 
boroughs the evidence for division comes mostly from grants. 
The customab do not concern themselves with a matter of 
common right and universal knowledge.* The length to which 
division mi^t be carried is seen in a grant of a sixth of a six- 
teenth of a tenement in London,* and one forty-eighth of a bur- 
gage in Liverpool.* 

As with many other customs, divisibility in the chartered and 
created boroughs appears to have a tinge of artificiality about 
it. In the older towns biu'gesses might divide as fancy led them; 
in created boroughs it seems often to have been taken for granted 
that he who divided a messuage would do so evenly. The 
charters to such boroughs contained permission to divide the 
burgages and conferred the same privileges on him who had half 
a burgage as on him who had held it all.* It has been suggested 

' Except among co-bdrcsses. 

■ A grant of a ' mdety of land ' in Gloucester, c. iioo (Stevenson, Recordi of 
GUmcetlo'ip. S4). At Bridgwater in 1245 a grant of " half a messuase " cmveyed 
" the whole of the solarium with half 1^ the bedchamber and of the curtilage " 
(H. H. C, Rep., 3, p. 311). It seems that the grantor retained the cellar and half 
the yard. The two tenants shared the attic. For extensive division see also 
Parkin, Lynn, p. 133; R. B., ii, p. 357, and Maitland's comments in his Tmetuhif 
and Borough; Bateson, Records of Leicaltr, i, p. 39a, a. 1391-91, release of a third 
<A a messuage; Hudson and Tingey, Rtcordi of Nonakk, i, p. 153, a. ia9*-95, 
" medietatem . . . mesuagii "; H. M. C, Rep., 3, p. 57 and Rep., 5, pp. 506, tei 
for Southan^iton, Dartmouth, and Kye, where " a room in a tenement " was 
granted. Wears, Thombuiy, and Richmond show grants of halves, thirds, and 
quarters of messuages (H. M. C, Rep., 3, p. 306, 30 Ed. HI; C. I. Jf ., Hemy Vn, 
i, p. 100, 1 Henry VH). 

' C. I. li., Henry VH, i, pp. 141 and 38a. The property seems to have been a 
wharf or a warehouse and wharf. It is called ' le Old Wol Key '; in another 
source (Riley, Mtmimtaa GildiiaUat, i, p. jSo) ' Wtdkcy ' (' Wool Quay '); and 
the sixteenth is probably one share hdd in portions. 

* Picton, Liverpool Records, i, p. ts, a. 134G. 

' Bennett, Tewkesbury, p. 331 (o. ii4r-83). Holders of half-buigages were to 
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by an eminent scholar ' that " there was no doubt a limit to this 
process " of division, as a twelve-foot burgage was necessary 
at Preston to give its holder burgess rights.* This limit, how- 
ever, concerned frontage only, which division might not affect 
at all; the threatened loss of burgess rights would have an 
effect in proportion to their value. The Cardiff charter gave 
burgess rights to those who held half-burgages,* which were 
probably halves of original messuages, a ampler and more 
effective method than a limitation of frontage for restricting 
buigess rights to the responsible citizens.* 

As tenements might be divided, so their paxts, or new tene- 
ments, as we may regard them, might be reunited, as at Scar- 
borou^ * and at Cambridge.* At the latter town it is apparent 
that the various parts (or messuages) when joined, formed but 
<me messuage ; utdike the custom at Scarborough but probably 
in accordance with the usage elsewhere, the hawgable of the 
new messuage seems to have been the simi of the hawgables 
of its various parts. This was the reverse process of divisibility ; 
its complement was holding in coparcenery, for when a burgage 
descended to co-heirs it must be so held or else divided. Copar- 
cenery was a recognized though not a common form of holding 
under burgage tenure; entered into involuntarily, the fluidity 
of urban realty rendered its avoidance even easier than in the 

buve the »DK lights u holders of whde burgago. Cardiff has Uie tame provision 
in its charter; the Eail of Gloucester was lord of each borough. 

Tut, Uediaetal Uancheiter, p. 66, a. 1301: " quOibet potest vendeie . . . sive 
maius, sive minus, sive totum "; in the fifteenth century there were many half- 
burgages there (*Hrf., p. 63). 

Warddl, Leeds, app., p. iv; " Whoever shall pmdhase any put of any lucb 
toft . . .isasfneuif he have purchased the whole toft"; B.M.C.,Ae^., 8, p. 169, 
5 KicL I, Pontefiact: " Quicumque emerit aliquam partem alicujus tofti," etc 

' Professor Tait, in his MediatuU Manchaler, p. 68. 

' The usual fonnula was ' may make free burgesses (or free tenants) by 10 ft. 
bontage,' as at Inistiogue, 40 ft., as at Kilkenny, etc. 

' Matthews, Cardiff Recordi, i, p. 1 1. 

* There was, however, a large anwunt of mote minute division in Cardiff. 

* Brown, Yerkskire In^mtitunu, i, p. 3t, a. 1150; the previously quoted case in 
veqiect to the action against the abbot of Gleaux. See p. 71, note 2, 

* X. H., ii, p. 357: " unum messuagium in . , . Cantabri^a . . . quod mes- 
■uagium idem T. de divernbus hominibus emit per paiticulaa, unam scilicet pertem 
deR. . . . etaUam partem de A.," 4d-hawgaUe. 
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country. At Ipswich in 1254-95 the borough court decided 
that when a burgess left daughters only, " bis lands and tene- 
ments shall dessend by the Custome to them in coparcenery," * 
but the scanty evidence for the existence of this form of holding 
comes from records of transfer rather than customals.* Joint 
toiancy and tenancy in common seem commoner t hn" hokUog 
in coparcenery. These were dissoluble only by mutual consent.* 

From what has gone before it may seem as if there were no 
restriction whatever on divisibility other than forfeiture in some 
boroughs of burgess rights by one whose tenement fell below 
the minimiini frontage. Complete freedom to divide one's 
messuage, however, existed only in the boroughs where realty 
might be alienated without impediment amcmg the living,* 
and for only one generation in nearly all the created boroughs. 
Even in these the ' divide ' of the charters seems to mean divide 
once and no more. In the second and subsequent generations 
divi^on was limited to purchased tenements, though probably 
in a few of these boroughs inherited tenements mi^t be divided 
among the heirs themselves or among others with the heirs' 
ojnsent.* 

Free Sau: 

This limitation on diviability in certain boroughs brii^ us 
to a distinction in the nature of the lands at many places, a 

I BacoD, AtmaBs cj Iptwkht, p. 8. Sudi tenants must essdn together (Aid., 
p. tg). 

* At Southunpton, for instance, temp. Ed. I is a conveyance of a " petiinum 
[i. e., aolariuni) cum uno cdlaiio " by two brotben and tltrec of their vsteis, judging 
fnm theDBmes, to a foutth Kiter and her husband (H. M. C.,Sep., 11, ^ip., pt. 3, 
p. 56); the family appears to have hdd the messuage as a unit. For the custom of 
descent of realty see Gross, " Intestacy in Mediaeval BoToughs" (Anli0iary,tS8$). 

' At Winchester, 1103-15, wefind "i domus modo manent ilHdem iiii homines " 
ID. B., iv, Liber Winton', f. 2), and another doouu held by father and son (,ibU., 
t. S). At Maldon a record speaks of a tenement in two men's hands (C. P. Jt., 
a. 1401-05, p. 30S), and at Colchester another concenu two teuementB hdd oon- 
jmntly by five men (Benham, Red Paper Book of ColcMaUr, p. 99). For ci^tar- 
cenery in the country, sec Sloivies of Ike Realm, i, p. 77. 

' See below, Free Sale (p. no), and Restricted Sale {p. m). 

* Hence, though not exclusively, the halves and quarten of messuages so fre- 
quently met with. Thirds of burgages probably arose out of dower. Fiactional 
or any sort of division depended largdy on any particular borough's rule for docent 
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distinction wMcfa was not confined to the charter-created towns 
but which affected many of the older boroughs of England 
throughout the middle ages. It was based on the manner in 
which tenemaits were acquired, ' lands of inheritance ' or 
' lands of purchase,' the significance of which division lay, as 
far as sale was concerned, in its connection with the kin's pre- 
emption or rrfrflt* lignager. Wherever the kin's preemption 
existed sale was limited > to lands of purchase, elsewhere it was 
free. 

The evidence as to buying and selling messuages or parts 
thereof comes mainly from three kinds of sources: grants and 
releases of tenements; charters and customals; and inquest- 
findings in the course of legal processes, espedalty those cases 
taken to the royal courts by writ of error in judgment.* State- 
ment in a charter or a customal that sale was free is conclusive 
and final evidence, for though customals might be changed and 
charters amended such change and amendment as touched 
the tenure were nearly always toward freedom and never the 
reverse. The evidence drawn from grants and releases is not 
so satisfactory, for in many boroughs some of the messuages 
might be sold freely and some might not. The evidence of a 
large number of grants in the same borough, even though none 
should contain any mention of restriction on sale, does not 
necessarily prove that sale therein was free; they may all relate 

■ The VDoiut of limitation depended on location and period. 

* ^;ipeab from tlie decisions of a borough court might be heard before a royal 
justice in his court (oyer and terminer) in the borough or be argued befoic the 
bench at Westminster. Tbe reports in the Year Books and the Placitomm Wttt- 
mon. AbbnriaUo show that the justices usually accepted without question the law 
u dedared by a jury of burgesses. 

Appeah from a deduon of the Bustiiigs in London were heard by a bench 
aunposed of the mayor, or mayor and sheriffs, with whom were associated certain 
assessors named in the commission. They sat as a court of oyer and terminer. 
See C. P. R., a. iiSs, pp. 46, 47 tt Pass-; also R. R. Sharpe, Covrl of Hutting, introd., 
p. iii; for the Hustin^ as a court of record sec Riley, Mtntimenla G&dhaUac, iii, 
pp. rfi, l^. 

For the ' gavelet,* from which the holder could not be ejected for a year and a 
day (or default in rent, and which the demandant might then hold (or the following 
year aod day, see ibid., iii, p. 31; C. A. D., i, p. 100. For the Statute erf Mer- 
diants oi Actoa Bvmdl, see Slaluta ^ the Realm, i, p. 165. 
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to lands of purchase. Unless such records contain internal 
evidence that they concern lands of inheritance they prove 
nothing one way or the other in req>ect to freedom of sale. 

From this sort of evidence, as found in conveyances of realty, 
it seems probable that sale was free at Leeds • and Pontefract; ■ 
there is little doubt that it was free at Gloucester * and Leicester.* 
At Winchester * in the later part of the thirteenth century sale 
was imrestricted, though it seems that such freedom was of very 
recent lawfulness.* At Lynn^ and probably at Bridport* 
the impediment of the kin's preemption was absent. It is 
scarcely necessary to add that sale was free in such places as 
London, Bristol, and Oxford, not alone because they were the 
more important boroughs, but because their abundant and well- 
known records prove it.* 

' See Warddl, Mumapal Butory of Leedi, app., p. iv. Any burgeaa may mU his 
land to whom he will. It ii a question whether he might so act with inheritance. 

* H. M. C, Rep., 8, p. 169, 5 Rich. I. The charter draws no line between pur- 
chaae and inheritance. PonieEract, however, had the Grimsby customs. 

' H. U. C, Ref., II, 4>p.| pt. g, p. 409: A. " emit [tenamj de Baldwino filio 
sacerdotis: tenendam in . . . hemUtate." Fiffui Mcodolu, jUtiu hhUuh, how- 
ever. Steventon, Records of tie Corporation of Gtoucttter, pp. 13S-150, c. 1130, 
shows DO reitrictioD on sale, with one posaiUe exceptioD, for which see p. tii,n. s. 

* lliompson, Leicesttr, p. 6g, a. 1254) a rent " by hereditary right " was sold. 

* C. /. Jf ., {, p. 183, 56 Henry III: a " messuage ... is not the king's escbcat 
... for the king gave it to ... G. and his beiis, and he bad a sou . . . iriio 
. . . sold it." In other words a tenemeut o[ inheritance was sold. 

* The kin's rtlrtut seems to have been legal early in the thirteenth century. 
' Parkin, Lynn, vp. 113, 173, »s («. "73)- 

* H. M. C, Rep., 6, p. 480, temp. Ed. I. An heir granted " lands, tenements, 
and mills " formerly belonging to hit father and therefore the son's inheritance. 

* See, for Briittd, Bickley, IMe Red Book of Bristoi, Wadley, Great Orphan Book, 
etc; for Oxford, Rogers, oi^ord City Documents, 1*68-1665. 

It may be that the kin's preJ!nq)tion existed in every borough as late as the 
twdfth century. Miss Bateson {Borougk Cutlems, ii, p. 61), quoting from Fdix 
Liebetmonn's Gesette ier Angd-Sacksen, Londim Libertas, 1133-541 gives an 
instance of the kin's retrait in London at that period. 

Bracton ipe Leg., iv, pp. 361 f.) tells us that "item (merf^anculor) cadit . . . 
pnqiter consuetudinem lod, ut in . . . burgis . . . et tenementis quae sunt de 
perquiaito, sicut in . . . dvitate London et alibi." ilort d'ancator ' f ell ' for 
tenements of inheritance too in many boroughi, yet Bracton says nothing of 
such. Indeed be stumbles more than once in his comments on the customary law 
<rf the boroughs (see p. 130, note 1). RelraU liptater had disappeared in "LooAoa 
kmg befcm Bracton's day; there is no trace of it in the Usages and Cutlomet (Cal- 
Haap), Liber Cuslumartim (Riley), or Court ^ Busting (Shaipe). 
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Dublin followed Bristol as a borough of imiestricted sale, 
and Limerick, Waterford,' Coik, and Ratlicool followed Dublin. 
The charters to the baronial boroughs of Congleton * and Castle 
Rising,* the qpiscopal borough of Chard/ and the royal borough 
of Hull * allowed free sale for all tenements. At Wycombe,* 
Altringham,' and Rhuddlan * freedom of sale was without limi- 
tation or was directly stated to be allowed in respect to an 
heredity. Some of these illustrations are from the charters of 
boroughs in which there was often a prohibition of aUenation 
in mortmain.* In the older and larger boroughs sale was regu- 
lated not by charter, but by custom, which the burgesses could 
change." It was just as well for them not to have certain provi- 
sions of their land law incorporated in any charter, otherwise 
change might be difficult. In 1300 King John gave a charter 
to each of the two very similar boroughs, Nottingham and 
Northampton," whose land laws were probably identical. In 

■ " Tlikt all femies did enswe the nature of fee dm[de landes within the dtie " 
(H. M. C, Rep., lo, qip., pt 5, p. 333) probably refers to the fact that the dis- 
tinction between purchase and inheritance did not obtain. 

* Head, CoKgldon, p. 34, a. ra7i: the charter was from Heniy de Lacy. 

' Paiiia, Lynn, p. 105: from the Earl of Sussex's charter of lurie 37 Henry m. 

* C. P. R., a. 13S6, p. 3t6: the charter, confirming that of his predecessor, was 
(pvenby the bishc^ of Bath and Wdlsin 1180. 

■ Sheahan, HtiU, p. 50, a. iigg: Hull (Eingston-iqion-Hull) was almcat the only 
borough of royal foundation. Overton was made a lihr frifr|tM by the king in 1191. 
Hie bailida ot Guienne may have auggeated his gift of wood from his forests to 
buQd the houses. See Madox, Firma Burp, p. 39. 

* PlacWeslnum. Ablir.,p. 188,3 Ed. I: "Etjuratoiesiequisitiu consuetude sit 
in viUa de Wycumb quod aliquis de etate xiii annorum possit terram suam daie 
veodere . . . dicunt quod quam dto habeat plus quam xii annos potest secundum 
coDsnetudinem ville terram dare, vendere . . ." 

' Parliamailary Papers, 1835, zivi, p. 1574, f. 1190: " quod eingulus burgensb 
biOKagJum suum poosit vendere, invadiait, dare . . . cuicunque vel qmlius- 
cunque voluerit." 

■ Ibid., 1835, zxvi, p. 3838: " UDus puer maaculus vel foemina potest veitdere 
hereditatem suam cum pervenerit ad etatem ifiii amionun." 

' Sec Gioas, " Mortmain in Mediaeval Boroughs " iAmtritKin Hislorieal RetUa, 
July, 1907). Alienation to Jews, king's officials, and infrequently to chief liMds, 
was forbidden in some towns. Lands were usually giva, not scdd, to the church; 
one could trust the rdigiosi for that. 

■* See Stubbs, Stha Ckorttrs, pp. iio-iii. 

" /Ntf., pp. 308-311. 
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the former the charter fixed a restriction on sale, which, of oourse, 
could not be legally removed without the king's permission; in 
the latter the matter was left, as in most of the andent boroughs, 
to the burghal land law.* 

Restricted Sale 

For this part of our subject the sources are mainly the borough 
customals, with occasional grants of real property and records of 
courts, where the grant may specify which sort of tenement was 
the subject of a sale, or the court record may contain a dispute 
in respect to an ahenation followed by a decision of its legality 
or the reverse. This order of naming the sources will be in 
general the order of treatment, though chronological sequence 
is of little moment in regard to customak, unless there should 
be more than one for a single borough or evidence that there 
has been a change. 

Sale was restricted by the letter of the law to lands of purchase 
at Cardiff * and Tewkesbury,' whose charters from the Earl 
of Gloucester embodied apparently the same customs. Preston * 
and Pembroke ' had the same restriction, though probably 
lands of inheritance also might be sold with the heir's consent. 
Restrictions on sale were almost universal at created baronial 
boroughs on or near the Welsh marches, thoi^h by no means 
limited to that locality.* There were exceptions, however, 
as at Hereford, a royal borough, where one mig^t sell lands 

■ Hardy, Ralidi Ckartanun, p. 45 : " et de terns mis et tenuiii quae intra buisum 
aunt rectum eb teneatur secundum consuetudinem burgi." 

* Matthews, Cardiff Rtcordt, i, p. 13: " each butgtsa may at his will . . . acO 
or in any other manner alien his burgage which is of his purchase, to wbomaocva 
be wiU. . . . And if tlwt burgage shall have been of JDheritance, his own heir m 
heirs shall have it "; charter imiB 1147. 

■ Bennett, Teukabtiry, p. 331. 

* Hatdwick, Pmbm, p. 36a; flahwick, PretloH, p. t6 ; " when a burgaa shall be 
desirous to sdl his burgage, bis next of kin is to buy that burgage before any othei " 
(c. 1173). 

' C. P. R., a. 1378, p. 107, " si quia buigensium . . . anno uno et die donnun 
vel tetram sine catumpnia tenuerit . . ." 

' Wearmouth for instance had the same custom (Bateaon, Bereug^ Ciuli>mi, 
til P- Qi): "burgensi lioet . . . vendere . . . tenam suam ... 1 
beredia sui quam ipse de proprio catallo suo eoMrit." 
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of purchase or of inheritance " when and to whomsoever " 
he pleased.* Though sale of inheritance was definitely forbidden 
under ordinary conditions and without the heir's consent at 
Cardiff and Tewkesbury, a subsequent clause of the charter 
(or customal) allowed its alienation in neces^ty. In both 
towns this took the form of the would-be seller's pubUcly asking 
his next kin to ' find him necessaries ' ; these not forthcoming 
the tenement might be sold.* Though there is no mention of 
such a limit of time at the two boroughs in question, in the 
older boroughs a year and a day's undisturbed possession of an 
inherited tenement gave the buyer security against ejectment 
by the next of kin. 

The Northampton customal is very detailed in respect to the 
kin's preemption and may be used to illustrate this feature of 
the old Germanic land law as developed by the mediaeval 
English burgesses. At that borough he who bought a tenement 
and held it unchallenged {sine calumpma) by the seller's kindred 
for a year and a day was thereafter seciue in his purchase if 
the sale were otherwise regular.* At Northampton and else- 
where the heir was given every chance to exercise his retrait; 
if he were under age, or beyond the four seas, or m jaU, the year 
and day did not begin to run until he came of age, or returned 
from abroad, or was enlarged. Northampton was unlike nearly 
all other boroughs of restriction in that there were occasions 
when no distinction was drawn between lands of purchase and 
lands of inheritance, the kin's relraU applying to both except 
when the seller held tenements of each sort. He who held mes- 
su^es of either sort must, when he needed to sell them, offer 
the tenements first to the next of kin,* and the time during 

' Johnson, Cialomi ef Htr^ari, p. 35. 

* Matthem, Cardiff Records, i, p. 109; Bennett, Teaktibiiry, p. 331. If & 
buigesa " throygh diBtiesB of drcumsUiices " was " obliged to lell or Dwrtgage 
hh bmgage," he ought " for a fint, a second or third time, to ask his heii to find 



* H&tUum, Libtr Ciulumanim, p. 17: " If any man resooaUy after the usages 
utd the lawes of the town of Norhampton and bi wittnesse of tbe courts." 

*/Mi(.,p.iS: " If any man have any londes tenementes or rentes of his heritage 
cs of purchase and he that londetenementc or rente nedith to sdlyn his kyneallwcy 
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iriiich the heir bad the option of buying was a[^>aiently four 
weeks, depending on the frequency of sittings of the borough 
coiu't. If such a tenement had been sold before being offered 
to him the grantor's heir might come to court witliin the first 
four pleas, tender the buyer what he had paid and take the 
messuage, but he must make the payment within eight days. 
If the sale should have been made out of court, that is clan- 
destinely, there was no limit to the period during which the 
heir's option ran. To prevent fraud on an heir both buyer and 
seller must swear that the sale ts bona fide and that the price 
offered will be really paid.' 

If a burgess should hold tenements of both sorts he might 
sell those which he had bought without hindrance, and to whom 
he would.* Under stress of poverty it seems that any sort of 
messuage might be sold. The clause of the customal which 
deals therewith is not remarkably lucid, but it is plain that an 
heir must either find the holder ' necessaries ' or see the tenement 
sold. If sold, the heir had the option of buying it at the price 
a stranger would give, and the limit for payment was eight 
days, as in the case of forced sale.* Under two conditions the 
kin's retrail was inoperative at Northampton: a biirgess might 
give a part of his tenement, of whichever sort it might be, to 
his daughter ' in free marriage,' * or he and his wife might sell 

shall be moste nezte to aske the hate " (putchase). The ' nedith ' may refer to 
'aalemnecessi^'; a later clause, however, provided for that nith its conditioiis. 

' Maikham, Ubtr Custumanm, p. iS: the heir loay recover as soon as the ule 
is " shewed." 

As the proceedings at CanUS and Tewkesbury were, no doubt, in the borou^ 
court the ' three summons ' theieat may be compared with the ' four [deu ' at 
Northanq>toD, three weeks and four weeks respectively in all probatHlity, though 
Cardiff, not being a commercial borough, may have held its court at the common 
intervals of three weeks. 

' Ibid., p. 14: " though his hnie wolde hym withsayne." Usually ' puidiase ' 
gets no such respectful mention. 

■ Ibid., p. 19. If one " [oipoverte or with owte povecte " widies to sdl his land, 
" his sone his doughter kynne the chcfe lorde " shall not prevent ft " And if any 

manw^le httlnnH* WnMnwit, nrrmtf talri-nnrgi-viTi In (ynH^ hytn tiU fm^tinann..- 

tenneof hislyfehe thatisof hisUodesbalbemost sextethan astraunge man 10 he 
wdl done and fynden in the same maner as a stiaunge man nolle done." 
* Ibid., p. 15. 
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the realty which the tatter brought at their marriage, whether 
it had been of inheritance or purchase.* Rents were always 
subject to the same distinction and restriction as lands and 
tenements, and the heir who ' withsaid ' (gainsaid) must be 
' most next ' of kin.* 

Northampton had all the restrictions of other boroughs, and 
in addition a few of its own. Elsewhere in practically all of 
the older restricted boroughs, Portsmouth excepted, no obstacle 
lay in the way of selling purchase. To sell inheritance was 
forbidden at Bury Saint Edmunds in Abbot Sampson's charter 
of 1 190,* and in the charter extorted from the monks in 1327; 
the latter dealt with the matter in greater detail.* Sale was 
restricted at Portsmouth; * Dover had the same custom and in 
addition was apparently the only borough of restriction where 
a penalty was provided by the customal for evasion or defiance 

1 Mukham, Zii<r Cialumarum, p. 19. 

* Tlut put of the ciutomal which concerns the tenure is sometimes b^>haEaid 
and tanked and in the present csoe at least has required much labor to intnpret 
it. The clauses with reference to sale in ' need ' and in ' poverty ' are especially 
muddled. EJtber the burgesses were in the same state or the dauses arc not 
contemporaneous. Was the heir's consent necessary to sale of purchase only 
when its hdder was obliged to s^ and not when he sold it voluntarOy ? In most 
other cases, whether the borough customs were compiled in Latin (ss they commonly 
wen), in French of a fearful sort, or in English, they are dear enough; whatever 
the language of writing, it is apparent that the language of thought was En^ish. 

■ Dugdale, Moiualiam, iii, p. 154. 

* See Arnold, Memorials 0} Si. Edmund's Abbty, iii, pp. 309, jii. The next of 
kin to him " who shall sell his land or tenement . . . may have the buying of the 
teaementa by his claim, which he shall bring before the next Portmaimemote after 
the sale "; he must pay " to him who shall have bought it as much as he paid," 
amd the usual precautions to prevent fiaud on the next of kio are to be taken. One 
who has held " lands or tenements of his inheritance, or by purchase " for a year 
and a day without challenge shall remain in undisturbed possession. 

The charter of tigo was the same in brief, stated that the customs it granted 
to the burgesses " se babuisse tenqjore regis Edwardi," and allowed sale " necesu- 
tate cogcnte " the kin to have first offer. 

* East, ParttmmUk, jq). 4, 5 (customal); (he] " that hatlie Lond or Howse by 
purches or by dissente whereof he had seynng ... a yere, and a daye withoutyn 
any Inqtediement or daym ... to rdoyse it for ev'more; but if " («'. e., except) 
" it so be that ther be any Wythyn age other " («. t., dther) " oute of the Lond 
or yn presoo, that is to Wetyng " (t. «., to wit) " Brother, or suster, or Unkle, 
or Nevewe, or Necs." Temp. 14 cenL Both purdtase and inheritance seem 
subject to rdratt. 
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of the kin's right to preemption.* At Romney, if an hmi's 
tenements had been sold when he was in ward he might recx>ver 
them when he came of age by paying the selling price.* This 
is merely an extension of the rule governing the kin's preemption 
that an heir may recover an inheritance on coming of age; 
his difficulty would be in findii^ the money to pay for his lost 
inheritance. It is plain that it would often be for the best 
interests of an hdr in wardship, and sometimes necessary for 
his maintenance, to sell his realty. The custom at Dover and 
probably all other boroughs of restriction was first to sell the 
ward's chattels, his ships included. His tenements might then 
be sold, but the buyer was never (in theory) assured of undis- 
turbed possession till the hdr had passed the f^ of majority 
(i3 to 2i) by a year and a day.* 

Turning again to the land of the shires, we find the kin's 
rekait at Nottingham,* where the following transcript of a record 
of the municipal court shows how the principle worked in prac- 
tice: " A. comes and claims a messuage ... in Nottingham, 
which H. bought of P., a kinsman of the aforesaid A., and offered 
the money given for the said messuage. And . . . H. comes 

' Lyon, Doier, ii, p. 174. The customei provided that when one wiihed to seU 
hii " heritage ... the most next of his heirs shall have it bdore another." If the 
" most next " or any of the kin should ttot know of the sale at the time, he may 
oome to court as soon u he does know, " and daim the batgaiD, [and] shall have it, 
by the award of the mayor and jurals, in less price by every pound imL, and the 
■dler shall make up the deficiency to the first purchaser." 
^ » Ibid., ii, pp. 33"-33»' 

' The buyer, however, usually held a bond of indemnification, in case of redama- 
Uon, from the guardian, who, unless appointed by wiU, commonly was also under 
bonds to the dvic authorities for due performance of duty. 

Under any drcumstances and in any borough an action for ' waste ' might be 
iKOUgbt, and such actions frequently were brought, agsirtst a guardian on the 
minor heir's attaining his legal age. 

In the dties of the upper Rhine valley a miitor hdr's rdationa sometimes con- 
lented to sale in his place (Arnold, Gackiehte dtt Eitentums, pp. 131-IJ3). Thift 
secured the buyer from disturbance by the hdr on reaching his majority, but the 
bar had his legal remedy against the rdatives. 

* RyvMi, Poedtra, i, p. 41; Stevenson, Keconfi 0} Noaintftam,i, p. 1: "quicum- 
que burgensium tenam vidni sui emerit et poauderit per »""'"" integrum et diem 
onum absque calumpnia parentum vendentis si in An(^ fuerint, postea eam quiete 
pottidebit." Plac. Watnum. Abbr., p. 130, 31 Ed. I: " Juratorea dicunt . . . 
quod . . . propinquiores " who wished their deceased rdatives' land must c6er 
the price within a year and a day in the gildhall. 
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and demands the money which he gave for the . . . messtmge, 
together with the costs expended upon the said messuage, 
according to the custom of . . . Nottingham. And it is decided 
that . . . H. shall make oath how much money he gave," and 
so on to the recovery of the messuage.* The same custom existed 
at Derby,' which had customs similar to those of Nottingham 
in most matters.* As would be expected Manchester, Stockport, 
and Salford, contiguous in situation and almost conten^>orary 
in creation,* were boroughs of restricted sale, the restriction 
apparently not being confined to lands of inheritance but extend- 
ing to lands of purchase as well.^ At Manchester the distinction 
was drawn between inheritance and purchase for sale in necessity, 
but, as at Northampton, it seems to have been a distinction 
without a difference; * while at each of the three a burgess might 
sell with his heir's consent.' 

' Stevenson, Aecordj 0/ AToUtngAaM, p. 71,0. 1310-11. Sec ibid., p. 101,0.1317, 
for a amilar case. 

* SimpsoD, Dtrby, \, p. 19. In the charter of 1104 the usual yesr and day limit 
of quiet possession is mentioDcd. 

' Kingsthorpe, though it was not legally a borough, had the same custom. 
The jdace, as pojt of the uuaent demesne, seems to have been allowed to adopt 
many of the customs of burgage tenure. " The . . . sdier of . . . lands " 
(I modeniixe the qjdling) " ahali yield them up into the king's hand unto the behoof 
of the buyer . . . there to abide nine days; and if any person kin to the said seller 
within the fourth degree come within the said nine days and ask a cate," the tene- 
ments shall be delivered to him; he must pay the same amount as a stranger would 
pay and on the same day (Glover, Kingslhorpiana, p. 41). 

' The dates of their charteis are: Salford, 1330; Stockport,? ii6a; Manchester, 
1301. The Manchester charter is the most detailed. 

* Tait, Meiiaetal Manchester, p. 66: " Quilibet buigensis burgagium suum 
potest . . . vendere cuicunque voluerit nisi beres illud emere voluerit; sed hercs 
propinquior eiit ad illud emendum." 

* IfAd., p. 66: " Liceat cuilibet terram auam que non est de hoeditate ven- 
dere . . ., si necessitas inddetit, cuicunque voluerit, nisi herei earn emere vduerit; 
sed heres debet esse propinquior," etc. 

* At Manchester " si forsitan heres nduerit, tamen, « necesdtas indderit, 
hcefait ei vendete de hereditatc sua dequacunque etate heres fueiit " {ibid., p. 66). 
Hie hdr must buy or consent to sale if made in necesuty. 

The charters (customals) state in brief that (i) a burgage may be sold, (1) pur- 
diase may be sold in need, (3) iitheritance may be sold in need (at Manchester), 
at Stockport and Salford only with the heir's consent. This looks like stupid and 
undbcriminating copying of the Northampton customal, thou^ the three boroughs 
in question are supposedly ' Bretollian.' 
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From the Lancashire boroughs we pass to Newcastle, where 
the restriction on sale declared in the customs during the reign 
of the Conqueror's youngest son * was still present in that of 
the greatest of the Plantagenets.' The year and day limit of 
challenge in Henry II's charter to Lincoln shows it to have been 
a borough of restriction.' The phraseology of one of the customs 
of York indicates almost to a certainty that it too knew the 
kin's retrait.* Beverley probably followed York at this early 
period.* Dunwich was a borough of restricted sale;* Ipswich 
very probably was of like nature. Though its customal' is 
clear on most points and is full even to repletion on a few points, 
it is strangely silent in respect to sale and its restriction. In 

■ Brand, Newaulh, ii, p. 130, note d: " Quilibet butgeusis temm suam vendat, 
ct ire quo voluerit, nisi tern ill& fuerit in cftlumpnja." Also " ai quis tenam in 
buigagio uDO umo et uiu die jiuto et sine calumnia tenuerit, non respondeat 
fliimnianti, niai faliimniBTK extn rcgnum Angliae fuerit, vel ut>i sit puer nm 
habens potestatem loquendi " (Stubbs, Sdect Chartert, p. 113, Customs of New- 
castle. The previously quoted clause is given with sliglitly diffeient wording but 
with the same meaning in this aource also). 

At Wearmouth there ms the same custom (Bateson, Borouth Cuttomt, ii, p. 91), 
expressed in almost exactly the same words. Miss Bateson considered this dauae 
to mean the pTohit»tion of the sale of a tenement concerning which a suit had been 
begun. Such a clause in a borough customal would be about aa necessaiy as one 
conqwlUng water to run downhill in the borough gutten. Who would buy a tene- 
ment whose ownetahip had yet to be decided by the couria ? 

'nansfers of property to be l^al had to be effected in the municipal court in the 
boroughs of restriction. There the kin might put in a challenge (mjimmmi). 
A suit fdlowed only In case of diqiute. 

* C. I. M., ii, p. 94, 3 Ed. 1. 

' H. M. C., Sep., n, app., pt 8, p. 1, a. ir57. In the Confessor'a day no one 
might sell his tenement outside the dty and away from the kin without the kin's 
consent (D. B., i, f. 336a). 

* Widdrington.^fia^ecfafhirmwMM, p. 67 (customal): " There is a custom . . . 
thatthehuabandmaygivehislandsiiriuch are of his own purchase, to his wife . . . 
as well as to any other person." After sudi a lapse of time attd at this stage we 
have no particular interest in the burgess's wife; we have in any other penon, 
for the implication is that the burgess may not give or sell inheritance. YoA and 
T.itiffoln had the same customs in most respectsi the " same customs as Yoric and 
Lincdn " it a phrase of a giant at the borou^ of Hedon, Ump. John. The great 
age of these customals, even in a)m(dlation, is to be noted. 

* See Poulson, Beoeriae, p. 51; Rymer, Peedtra, i, p. to; Stubbs, Sdtet CkaHtrs, 
pp. 109-110 (ciiai). 

* Hardy, £o(ufi CMartamm, ^. s^i >"> <■• ino, 1115; the burgesses were 
allowed to give or sell their " purchasca ol lands or tenements." 

' Le Dametday de Gipfieuryt. 
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Ipswich in 1377, however, a case arose which in brief was this. 
One John Norton had bought a tenement from John Ellis, 
after which he foimd that Ellis had an older brother, " who 
hatha issue alive of full age." Norton then asked the bailiffs 
to inquire into the circumstances of the sale, and to give him 
a record thereof. They reported to Norton that Ellis's father 
had bought the tenement, that his (the father's) wife " over- 
lived " him and gave the tenement to John Ellis (the son) " in 
the presence of diverse witnesses," and also gave him " the deed 
of purchase." * It is clear from this record that when Norton 
found that the man who sold him the messuage had an older 
brother, with children, he feared that preemption might be 
exercised. Otherwise he would not have appealed to the 
bailifis nor would they have bestirred themselves if sale in 
Ipswich had lain under no restriction.* It would seem from 
the evidence of both consent to sale and sale in need that 
Bath was likewise a borough of restriction.* At Morpeth,* 

< Baeoa, AmhoUi of Ipiakke, p. 79. The tenement was ' putdiaw ' to the 
father. Had he died intestate it would have been ' inheritance ' to the sons. 
Aiqiaiently the father had devised it to his wife. 

* See also *Md., p. 13, foi the diatinctioD between inheritance and purchase. 

At Gloucester in 1199-iioa occuned the previously noted case which suggested 
restriction (see p. 54, note i). A buigess granted a messuage " with the assent of 
his wife and the consent of his son " (Stevenson, Records of Gloaccfter, p. 73). 
The wife's assent would be necessary, eq>edally if the tenement were originally 
hers or had been acquired after marriage. The lord's consent also is contained 
in the giant, but neither b rdevmnt to the pmnt at issue. This combination of 
assent, with its absence from all other Gloucester grants (iliid., pp. 73-15S, o. 
iaoo-30; see the evidence under Free Sale, p. iii), consents too much to mean 
anything. 

' King and Watts, Eecerds of Both, pp. 9-10, a. taiS. A grant of a tenement, 
whose former holder had died leaving a wife and one son, required apparently 
two deeds to give a dear title. By the gist deed the mother conveyed the tene- 
ment with the son's consent; by the second the son abandoned all claim, swearing 
never to try to ' aloign ' the buyer or his heirs. It seems that the tenement 
nugfat Dot be sold without the son's (the heir's) consent, and that his mother was 
acting as guardian. 

At Bath in 1149, a deed concluded thus: " this sale now I . . . have made 
for my urgent need, because I was charged with money due to the king " (ibid., 

p. 10). 

* H. H. C, StP; 6, p. 537, a. 13S6, a sale " in necessity." The place was a 
borough oKfa 1 166. 
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Woodstock,* and probably at Alnwick,* all boroughs of small 

' Ballard, WoodsUiek, p. 14- The charter of 1453 recognized the ciutoms used 
" Don modico tempore," one ol which was that the tnnsfer of pn^ier^ must be 
prodaimed in the boiou^ court on three consecutive court days, and if no one 
qipeared to challcoge the purchase the buyer was secure thereafter (after the usual 
year and day probably). ' Purchase ' is recognized as such {Md., p. 17). Wood- 
stock and Kin^thorpe wete once both in the aucieat demesne; this may eqtlain 
" u^ modico ten^ore." For the following records of Woodstock, hitherto im- 
puUiihed, I am indebted to Mr. A. Ballud. 

" Ad curi&m Portmot' tentom apud Novam Wodstdce in com Oxon xxviii die 
Novembris anno r^is Hemid sezti tricesimo quinto venit Johannes Baret de 
esdent Wevei et damat tenere siU et heredibus suis unum Gardinum cum Coium- 
buio cum omnibus suis peitinentiis in dicta villa de Nova WodBt(Ae quod rnqtcx 
habuit ez dono et feoffamento Johannii Quenerton filii et heredis Robert! Quenatcoi 
jam defunct). Et petit quod predictum i-lntnniri et titulum died gaidini cum Col- 
umbario cum omnibus suis pertioentiis secundum consuetudinem dictae viUae 
ibidem in plena curia coram Meiore et Burgensbus villae predictae solempnitec et 
produnari et recordari Et sic ad tunc et ibidem dictum damum et titulum [WO- 
damat' et recordat' sunt piimo vice Et insuper viddicet ad curiam portmot' 
tentam ibidem xii die Detxmbris dicto anno similiter prodamat' et recordat' 
sunt et dictum rTnmnm et titulum modo et forma ut supra in plena curia secundo 
vice Et ulterius modo ad curiam Portmot' t«ntam xzvi die Decembris dicto 
anno venit dictua Johannes per Ricardum Aldeiley AttMnatum suimi Et petit 
dictum rlaminn et titulum tertia vice prodamari secundum consuetudinem 
dictae villae et dc in plena curia teitia vice prodamat' sunt predictum damum et 
titulum ut si^tra Et quod nuUua oeque aliquis sedente curia venit dictum ■•'""■"" 
et titulum sic tertia vice prodamat' secundum consuetudinem dictae villae ooo- 
tr&dicere seu calumpniaie Ideo secundum consuetudinem predictae villae a tempore 
cujus contraiia memoria hominum non existit usitatam predicta damum et titulum 
pei Jobannem Anstyn tunc majorem predictae villae Johannem Birde Armigerum 
et Ricardum Dogett Alderman et alios Burgenses ad tunc et ibidem per presente* 
^iprobat' testificat' et recordat' et irrotulat' existit pro qua quidem probatione et 
irrotulatione piedictua Johannes Baret dat domino Regi de fine . . . iiii d Et etiam 
per predictum Johannem Maiorem Johannem et Ricardum Aldermannum secun- 
dum diclam consuetudinem Adjudicatum est quod predictus Johannes Baret 
predictum Gardinum cum Columbario cum omnibus suis pertinentiis habeat 
gaudeat posaideat et teneat sibi ct heredibus suis in perpetuum. In cujus rd 
testimonium huic presento scripto ngillum commune dictae villae est ^pensum 
hiis testtbus Jobanne Bocher Willelmua T&illor et WiUelmus Heymei et aliia Datum 
apud Wodcstoke praedicto die et anno supradicto." 

Nan Woodstock. Form of Proclamation. 

" All men take knowledge for the right ritle and interest of Thomas Best and his 
heirs of and in One tenement with a dose the which he purchased of Mr. Edward 

* Tate, Ahtirick, i, p. 93. A tenement was sold as of purchase, and the seller 
jMomised on his heir's pan not to eloign. Tie borough had the customs ot New- 
castle; it was chartered by William de Vesd, 1 157-85 {ibid., p. 96). 
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importance and scanty records, restriction was probably the 
rule. 

The boroughs of Ireland fall into two groups. In those which 
had the customs of Bristol and Dublin (Waterford, Limerick, 
Cork, and Rathcool are the only important ones in our period) 
sale was free. In many, and almost certainly in all, of the rest 
it was limited to lands of purchase. Thus at Inistiogue sale 
of lands of purchase was permitted,' so too at Wexford,' while 
at Drogheda ' versus Uriel ' the charter seems to have allowed 
the kin's preemption for both purchase and inheritance.' No 
one of these charters goes far into detail in respect to the kin's 
preemption with its rules. One charter notes the year and day, 
another the distinction between purchase and inheritance; 
there they rest their cases. The case for restricted sale in all 
the boroughs of Ireland, except Dublin and its followers, seems 
well made, however; an additional point of the evidence therefor 
is that these towns had, or thought they had, the laws of Breteuil, 
where possibly purchase, but not inheritance, might be sold 
without the kin's consent. 

It seems that nearly every part of England had one or more 
boroughs where the kin's retrait existed, from Dover and Ports- 

Chunberiftyn Eaquiie The which tenement aboimdeth aptm the Puk Wall of the 
west part and of the North part the High Street and of the East port a lane going 
into the Common Gieen and upon the South part aboimdeth upon a garden 
ground late the Chantiy'a now in the holding of one John Fletcher Now if then 
be any num that can make any daim or title let him come & claim and he Bliall 
be lieard according to the form of law or else it is adjudged to the said "Diomas Best 
and bit heiis for ever atxocding to the custom d this borou^ time out of mind." 

1 Gale, Corporate Syiltm (if Irdand, a[q>., p. lii. Tlie prior conceded to the 
burgesses the privilege " omnes conquestus [acquisitions] suos dare vendere . . . 
lalvis servidis . . . que micbi debentur." 

* Ibid., app., p. xvi. Tbc charter was from the Earl of Pembroke. Sec for 
these cbaiteis, Cliartae Bibemiat. 

' Ibid., »pp., pp. vii-viii: " if any person shall have bdd any toiement within 
the bounds of the . . . borou^ either by gift or purchase, or from iitheritance, 
for . . . oite year and one day . . ., and there shall have resided any one in . . . 
Irdand daiming ... a right in the said tenement, who shall be imF full age and 
tree of body, and not sickly, and he shall have made no challenge thereto within the 
term aforesaid, but shall have malidously withdrawn himself, he shall lose his 
challenge." The " full age, and free of body, and not sickly " defers the limit 
of challenge on the part of a minor, or an heir in jaD, or one wbo is sick. Peritqts 
irilfully withdrawn ' b better than ' malidously withdrawn.' 
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mouth on the south to Newcastle on the north, from Ipswich 
on the east to Tewkesbury on the west. The midland boroughs 
show it as well as the Lancashire towns; but there is little evi- 
dence for either freedom or restriction from the western towns 
on the Channel coast. In time, the records run from the Con- 
fessor's day, though even then there were boroughs where 
apparently the kin's retrait did not exist.' 

As to the nature of the sources little complfunt can be made of 
customals or charters and records of courts. Records of transfer 
of realty are often hard to analyze. Such egressions in deeds 
and grants as inheritance, or purchase, or necessity, may have 
been required by a then existing custom, they may be survivals 
of one that is going or has gone, or they may mean nothing at 
all.* The f^pearance in a deed of some expression suggestive 
of the kin's retrait needs corroboration before being accepted 
as proof of its presence. On the other hand the absence of such 
phrases from records of transfer in any borough is not proof 
that sale therein was free; the grants may all be those of lands 
of purchase, which were saleable nearly everywhere. 

In connection with this subject two important points or 
questions may surest themselves. Why did the kin's retrait 
appear in the charters (or customab) of some boroughs and not 
in those of others of about the same age and character, and what 
did this restriction actually mean ? Charters to the boroughs 
by prescription have no place in this discussion; tenurial matters 
are seldom contained in them; even though they should be, 
they merely state some custom of the borough. The charters 
to the boroughs by charter, whether they confer the burgage 
tenure on a vill or on a previously non-existent town, must 
either contain definite customs (many attempt this in det^) 
or grant those of some other borough, leaving it to the burgesses 
to decide how much or how little of such they shall adopt. In 
neither case does there appear reason to think that the lord of 

' D. B., i, t. 337a, Torakey. T. R, E. the burgesses of Hereford needed the 
consent (to sale) of the praepositus and probably of the kin, but lestriction had 
vanished before mid-Angevin days. 

■ Juat as grants from one buigess to another tor his ' homage and service ' ue 
meaningless. Burgesses did not do homage or even swear fealty to each other. 
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a chartered borough ever puiposely imposed the kin's retrait 
on his burgesses; it could advantage him nothing.' Itseemsthat 
the restriction of the kin's retrait was present in any borough, 
chartered or prescribed, because the burgesses wanted it there; 
it was a feature of the old Germanic land law, and even in the 
thirteenth century only progressive boroi^hs had got rid of it.* 

As to the actual meaning or effect of the kin's preemption, 
suppose that all the tenements in a borough are of inheritance.* 
Families may become extinct; there will be escheat. Burgesses 
may be convicted of felony; there will be forfeiture. When 
the tenements are regranted they are no longer of mheritance, 
and where purchase may be devised, they seldom need become 
inheritance again.^ This is the case in the early stage of boroi^h 
development As conmierce grows, as the mercantile spirit 
begins to infect the land, the kin's retrait is felt to be a burden. 
The plodding fanning days are passii^, a change must be made 
in the custom. It is made, and an heir's consent allows inheri- 
tance to be soM. He may refuse, and ' selling in need ' begins. 
When, is not of so much moment; soon enough to appear in the 
earliest customals. It must have made the kin's preemption a 
mere phrase* even at a comparatively early period, being invoked 
as a l^al fiction like the fiction of being obliged to pay a debt 
to the king in order to get the Exchequer's speedy execution. 

The next step in many boroughs (those of free sale) seems to 
have been either to ignore the kin's retrait, or, which is more 
likely, formally to change the customal.* Apparently the kin's 

' He misbt, however, itsue a prospectus, as it were, foi a new borough with the 
' cuitoms o( ' (say) ' Bristol ' before consulting the newcomers, but as far aa 
tbese customs were kept out of the charter so far the burgesses oould make them 
what they ptessed- 

* At Bury Saint Edmunds in 1190, Abbot Sampson's disiter contained the 
kin's preemption because it had existed in King Edward's day, 30 the burgesses 
said, which was true. When they extorted another charter in 1337 they retained 
rdrail Uptager. 

Of borouglu founded in Irdiand at about Uk same time some were bcvoughs erf 
restricted and some of free sale. 

* A possibility in a newly-created borough. 

* Tbey commonly did so, however. 

* Court records show do need to prove ' need,' but only to aSnn it on oath. 

* Ncayofaservance and non-enforcement, imposition and diange; the usual 
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pre£nipti<ni existed in London early in the twelfth centuiy, 
but its disappearance soon after was too rapid to allow its appear- 
■aQCg in Liher Custumofum. Liondon, however, is not typical 
of English boroughs, and in many places the distinction of 
purchase and inheritance lasted long. The frequent promises 
of sellers not to try to eloign the buyer or his heirs may have 
served to preserve its memory, and it probably littered in back- 
ward boroughs till mediaeval days had gone.* 

■tepa in legal progress. Unless their customBl had been embodied in a charter 
the burgesses could change it themselves. SeeStubba,SdQ:<CAarferi,pq). iio-iii. 

' That the kin's piefia^tloii dis(q>peaKd {rom the land law of the coimtiy in 
the course of the thirteenth centuiy (Pcdlock and Maitland, Bittary of EM^iih Lam, 
i, p. 647, and ii, p. jij) b certain. It may be asked then why it appeared in Wood- 
stock, where it was said to be a custom used " non modico tempore " and which 
town did not become ■ borough till the fifteenth centuiy, aiid in Eingstboipe whicfa 
was never a borough at all. Possibly its continuance in such places, in which it 
had eiisted foi no short time as the townsmen said, was due to the fact that both 
were in the andent demesne and may have been allowed to retain the kin's rtlrait. 
It is veiy improbaUc, however, that the royal courts would have upbdd them in the 
practice. Sir F. FoUock has suggested (see my articles, part ii, in the Law Quar- 
Itriy Renew of October, 1910, p. 347) that this survival may be due to " unthinking 
imitation of prevalent borough customs." 

In a few baronial or episoopal boroughs the lord's intervention had at one tinK 
appeared at the sale of a burgage, as at Pontefract where livery of seisin was through 
the lord (H. M. C, Sep., 8, p. 369, $ Rich. I; " Quihliet burgensis potetit terrain 
tuam . . . veiulere . . . et pretor dabit terram emptori de dono domini "), or 
rather his bailiff, who, however, seems to have been a whcdly involuntaiy medium 
of transfer. 

At most of these places this mtervention by the lord of the borough lay in the 
necesuty of his license to sell. This restriction, however, soon passed mto a salu- 
tary check on alienations in mortnuun, or else tJ>e town and not the lord became the 
licensor. Thus at Walsall, c. iig? " if anyone of the said burgesses shall desire 
to sdl his burgage, he shall make It known to us or to our bailiff " (Willmoce, 
WoitaU, p. i(io). Ja 130S-09 the town had taken the pJace of the lord. At Salis- 
bury temp. Henry m the license of the bishc^ was iteceaiary foe any sale, but 
in 1305 his license was not needed except where mortmain might fallow: " non 
liceret dvibus . . . burgagia vd tenementa ... in eadem Civitate ecdesiis vd 
viris religiosia dare vd veodere . . . sine vduntate et licentia . . . Episci^ " 
(Hoare, Biilory of Modern WiUikire, vi, p. 740). At Chaid the bishop (Bath and 
Wdls) retauMd the right to consoit to this sort of alienadon (C. P. R., a. 13S6, 
p. »i6). 

At Bury Saint Edmunds in 1190 the charter allowed sale " necesdtate cogente 
. . . sine . . . licentia piaepositi " (Dugdale, MtnuufKM, iii, p. 154), as if such 
license had been ncceasary at a previous period. 
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Alienation fees as paid to the borough lord have been discussed 
among the incidents of the tenure. There were boroughs where 
a fee at alienation, called at Norwich ' inpenny and ouQienny ' 
was exacted by the community.' A fee of this sort was charged 
at Preston,* where one who took up a ' void place ' was obliged 
to build thereon within forty days on pain of forfeitiu:e, and at 
Chesterfield.' In these places and in Norwich only new-comers 
need pay this fee; it was not charged at transfer among burgesses 
of the same town. The burgesses of Hereford denied that they 
exacted entrance fees from foreigners, but the bailiffs and the 
town-clerk were paid for witnessing seisin.* 

At a ntmiber of boroughs fees were charged at alienation, 
though of a very different amount and wholly different nature 
from those mentioned hereinbefore. It is probable that they 
were collected at every sale of realty, for the boroughs in which 
they occiu: are among those of restricted sale, where the kin's 
preemption enforced publicity of alienation. In some cases, 
however, their customals state the requirement of a fee only 
under special conditions. At Sandwich when a tenement which 
a wife had brought at marriage was sold, a perc^itage of the price 
was paid by both buyer and seller, and the town-clerk " should 

> Hudtoo and Hagcy, Recwit <;/' Narwiek, i, p. sag. In 13S6 Walter ton of 
Nicholaa of Norwich gnwts] ■ messuage to John <A YunMHith and " predictua 
Walterm dedit Ballivu Noiwid unimi denajriuin dc juie suo ueundo et predictut 
Jdwnnw dedit eisdem ballivii imum denarium ad jui suum intiandum Kcundum 
camuetudinem . . . Nonrid." See ibid., p. 341, a. nSg for the same custom. 

> Hardwick, Ptutoit, p. 159: " If any one wish to be made a burgeiB, he shall 
come into court and give to the mayor i«L, and shall take his burgage from the 

* Yeatnum, Xtcordi ef CkttltrfiM, p. 40. A stranger who boii^t a messuage 
roust satisfy " the Burgesses set out in tbdr andent manner." Burgesses' heiis 
who had paid 3d. a year for freedom to trade paid 6d- each on taking up tenemmts 
(ibid., p. 39). A burgeas's hdr was not allowed to hold the tenement during his 
father's lifetime (ibid., p. 39, 33 Ed I); the aim may have been to restrict the term 
burgess to the aaual freeholder. 

* Jt>bxuoa,Ciitlom$ of Bernard, p. t6. A fordgner need pay nothing for "having 
iiigKsa[ntothesanie"(Bmessuage),"butonly lad. toourbaiUfi . . . fnr ■llnria 
ing the (dan, and so much also to our town-dcA." 
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also be conadered " ; * Romney and probably the rest of the 
Cinque Forts had a like custom for a similar condition, but the 
seller alone paid the fee " to the comen " (community) *' and 
the clerk." * At Northampton, in addition to the chief lord's 
' sellings,' a fractional fee was chained by the town; * at Maldon 
the lord sold his right to alienation fees to the burgesses.* From 
an economic standpoint these fees are but a small restriction 
on the mobility of urban realty; even in the early part of our 
period they did not form a high percentage of the prices com- 
monly paid. A fixed fee of 4d., that of many of the smaller 
boroughs, could be no great obstacle to him who wished to buy 
or sell. When we turn to the larger boroughs and those of 
the south coast we seem to leave the middle ages behind us. 
There is no fixed fee, as if most burgages were alike in size and 
in poverty, but a percentage, one-sixtieth to one hundred and 
twentieth of the selling price, charged for registration of the deed. 
We have here two sorts of alienation fees payable to communi- 
ties, the fixed and the fractional, the latter being a charge for 
registration or witnessing seisin; and though the evidence is 

' Lyon, Dover, ii, p. 307. Hie sale must go on record " agreesbly to the fbcm 
of levying ft fine in the king's court," and the fee was " 4d. in the pound of silver, 
viz. id. from tbe buyer and id. from the seller." 

* Ibid., ii, p. 3is. Tlte amount of the fee is not stAted. A gnnt or convty- 
ance (see Boys, Sandvick, p. 514) shows how exact and careful the mayor and 
jurats were in such cases. 

It ia said that, in tbe twelfth century one who bought land in London must pay 
as. to tbe ward alderman (Bateson, Bofougk Cuilonu, ii, p. Si). If 10, this fee b 
hard to dass, for it is neither sellings nor a re^tration fee, the latter being paid at 
the Hustings. 

At Bcvoley, where the Gild Merchant seems to have governed tbe borough, 
it was ordered in 1367 that he who became free of toll by purchasing loo ft. of land 
should come to the town hall, show his deed, pay 4d. to the community for entrance, 
and ad. to the cleric (BePtHty Town Dceumtnts, p. 79). There b no evidence for an 
entrance fee before r367. 

■ Markbam, Ltfer Ciutumantm, p. 36. Be who bought " londe tenement or 
rentis " must pay 3d. in the pound " to the profyte of the toun." 

* C. P. R., a. 1403, M»- 3«7-3«fl- The fee, called 'landcbepe,' was lod. in 
the mark, paid by the buyer. The bishop of London was lord. 

At Eingsthorpe " yf any man [ez)cfaaunge any . . . tsiement, aitd any bote be 
badde unto tbe sume of ii d. and above, so after tbe quantyte as yt ya above 
to payc seeson " (Glover, Kinttiiorpiana, p. 41). An alicaatiaa fee was paid 
on the difference in price at exchange, and probably also at simple sale. 
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scanty, it seems strange if many boroughs enrolled deeds without 
requiring a fee of some sort.* Between the fee as exacted by a 
lord and that as charged by a community there is a wide dif- 
ference in origin. Though in some boroughs the right to make 
profit of transfer of tenements may have passed from the lord 
to the burgesses, there is no evidence that such was the case at 
any but a few places of small importance,* most of which seem 
to show Norman custom in their fixed alienation fees. Both 
fixed and fractional fees existed in Normandy;* the fixed fee 
may have been an importation into England from across the 
Channel. If the fractional fee came from the same source, 
it must have lost weight tremendously in the passage, for in 
the villes of Normandy the lods et ventes were one-twelfth, 
five to ten times greater than registration fees in Northampton 
and the Cinque Ports. Instead, then, of looking for shadowy 
derivations, it seems better to take the facts as they are. In a 
few boroughs, mostly of the backward sort, a fixed fee was 
charged at the alienation of a tenement; in some, and probably 
in the majority, of the larger boroughs a fractional fee was 
levied for recordii^ a deed; for most of the boroughs the evidence 
is too scanty for proof.* 

I Enrolment was almost universal: any compilation of burghal records (see 
^>paided bibliography) provides abundant evidence. 

■ At Mildon tbe lord (bishop of London) sdd to tlie buigesses bis right to t«ke 
such ■ fee. Both town and cliief lord (usually a burgess) got fees at Northampton. 

> One need not stop with Normandy. The rule for northern European towns 
was that, when alienation fees existed at all, they were fractional in natural and 
fixed in artificial towns. 

' There aie a f ew legal records of land transfer in extra-burghal courts. In 53 
Henry III a " final concord was made at Westminster " in reelect to a messuage 
in Cambridge (C. /. Jf., i, p. 217). The NorfcJk Feet of Fines contain several 
records of transfer of messuages in Norwich and its suburbs, 14, 36, 40, and 4a 
Henry IH (Stanley r. Mayor of Norwich, etc., S. 6, 7). As late as tbe seccmd 
hall of the sixteenth century there are conveyances byindenture in London (H.M. C, 
^P-i 9i P^ i> P- S)i txit these were probably in the Hustings, it and other borough 
courts often using that method. 

Every borough of cmsequence had tbe sole right to hear and determine pleas 
of land within its bounds, and burgesses who tried to carry their cases outside were 
often haled back by the dvic authorities. Tbe final concord at Westmiuter may 
have been settlement of an ^tpeal from the borough court at Cambridge. Tl|e 
Norwich cases am>arently had never been before the court of that borough, other- 
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Fb£e Devise 
In one sense this peculiarity of burgage tenure was its most 
important feature; the right to ' make a devise of land ' or ' make 
an heir ' was regarded by both Glanvill and Bracton as the 
special and peculiar feature which marked off the tenure of the 
boroughs from the tenures of the country.' Bracton seems to 
have thought that freedom of devise existed in every borough 
in England. As we proceed, however, we shall find that there 
were many boroi^hs where only certain sorts of tenements 
might be willed, and some where devise of realty was unknown. 
Probably when Bracton was compiling his De Legibus Angtiae 
he had London and a few other large boroughs in view, in which 
there was certainly complete freedom of devise in his day, 
and no doubt long before. Whether as commentator or as 
justice, he would seldom have the matter of wills of lands and 
tenements presented to his attention. This may serve to explain 
why his statements in respect to burghal devise are contradic- 
tory; * for wills of land were enrolled as a rule in the borough 
coiu:ts, and disputes concerning their validity were settled 
there. 

wise they would have been Uken, like other lecoidt in this case (Stanley v. Mayor, 
etc) from the rolls of the borough court. As long as no one questioned its origin 
the foot of the fine in each case would be a valid deed of transfer. Should a dispute 
arise the feet might be set aside as not being records of a court of prtqtci instance 
or of one not having Jurisdlctioa. 

> Devise of chattels was the same within oi without the borough bounds during 
the mediaeval period and remained under restrictions in the boroughs till the dose 
of the seventeenth century (4 and 5 WilUam and Mary), long after these restric- 
tions bad been abolished in the country at large. Cf . compurgation in tlie boroughs 
with conesponding jury trial in the country. See Gross, "Modes of Trial in Med- 
iaeval Boiou^ " (Barwi Lain Saieu, zv, pp. 691-706). The boroughs may have 
led, but thqi also lagged. 

* Britton states that inheritance might not be sold in London (Nichols, Britbm, 
i, p. 174, note) yet that does not make it so. Both Britton and Bracton — in one 
sense tbey an the same — state that inheritance in London might be neither sold 
nor bequeathed. Says the latter, after stating that purchase may be bequeathed: 
" Secus tamen est in quibusdam locis si perveniant ez desccnsu antecessoris, in 
quibusdun lods sicut in dvitate Londoniae " (,De Legibits, edited by Sir Traven 
Twiss, vi, p. 314). Previously, if Twiss edited in the order in which Bractcm wrote, 
be had said, " revera terminatum est quod potest legari ut catallum tarn haereditu 
quam petquiutum per baroikea Londofi et buigenses Oxofi " (ilM., iv, p. 164). 
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Wills are not very frequent among the earliest land documents, 
even in London and other large towns. The primitive burgess 
seems usually to have been content to let the custom of the 
borough ■ take its course in regard to intestacy; and even vhere 
wills were common, the oldest have often been destroyed or lost.* 
Wth the twelfth century the practice of devise increased, and 
soon no important borough was without a greater or lesser 
number of wills of realty-' The sources for this part of our 
subject are of the same sort, except where wills take the place 
of grants and conveyances, as those used in the matter of free 
and restricted sale, and present almost the same ease or difficulty 
of interpretation.* The distinction of lands of purchase and lands 
of inheritance, with freedom for the former and restriction for 
the latter, ran a course in devise nearly parallel to that in sale, 
with this important difEerence, however, that free devise was 
ahnost everywhere a later development of the borough land law 
than free sale. If, therefore, sale of lands of inheritance in any 
particular borough lay under the limitation of the kin's retrait, 
it must, in the absence of records, be assumed that lands of pur- 
chase alone could be devised at that date. Later, a change 
in the customal, perhaps never formally recorded, might abolish 
restriction in part or in whole. 

Whatever the case may have been at an early period, the York 
customal makes no exception or limitation in stating that devise 
was free,* nor was ' inheritance ' made the ground of acUon 

BsewbcTC pJaiUand, Bracton'i Nolt Book, ii, p. 65) be had noted a esse wbidi 
turned on the acknowledged freedom of devise in London in 1319. 

PoBsibly the method of prodainiing (enrolling) a devise of land in the Hustings 
may be a rdic of the vanished leatiiction. There is a Catendar of Witts Proved and 
EitroOtd in the Court of Busting, London, iijS-1688, edited by R. R. Sbaipe. 
Hk Hustings still enrdls deeds. 

' Sometimes primogeniture, sometimes Borough-En^Iah, sometimes equal 
division of tenements. 

■ See Matthews, Cardif Records, iii, p. 99. All the old deeds in Cardiff were 
destnq«d by fire. 

' All sorts of oddities In the way of devise can be seen in an old woA by Heniy 
Swinburne, A Trtotist of Ttstamtnts and Last Wills (4th ed., ifi??). 

• Seep. III. 

• Wddrington, Analecia Ebor., p. 70: "all tbe lands, tenements, aad services 
within the d^ and suburbs ... are devisaUe by the usage of the . . . dQr; 
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in an attempt to have a will set aside by the court.* Possibly 
devise was free at Congleton;* it certainly was at Wycombe, 
if the jurors made true deliverance before the royal justices.* 
The Hereford customal distinctly impUes that devise in that dty 
was free.* 

At Bakewell tenements might be bequeathed, though appar- 
ently only to fellow burgesses.* At Hull, the only borough 
(Overton excepted) of royal foundation,* at Chard,' and at 

•nd tlie ddzeni may devise them." He who hdd a tenement jcnntly with another 
might devue hii part without ■""^'"e beveraoce. 

In 13S6-90 the townsmen of Boothsm, one of the suburbs of York, said that their 
tenements " be devisable by wiD " (ibid., p. iii), making no diitincdonas to pur- 
chase or inheritance. The men of York said they devised their tenements " tan- 
quam catalla sua " (Hid., p. 5S). No doubt sale too was free at this period though 
rettiicted at an eariier date. See text, p. 110. 

I Widdrington, AnaiteUt Ebor., p. 69, 90 Ed. m. A son unsuccessfully daimed 
his father's fteehdd because it had been devised away from him by nuncupative 
wilL Still, the messuage may have been ' purchase.' 

Notwithstanding the statement that " all tenements " might be devised I 
doubt stron^y that this was the case. If Wddrington had quoted the Latin of 
the customal, or even pven an ^^iroiimate date, one might be surer. York was 
not a progressive dty and free devise does not precede free sale. If such freedom 
existed, it must have been late in the nud(Ue sgesi the evidence riof^ hollow, it is 
counter to the genius of the [dace. 

■ Head, CimfMoH, p. 34, o. ityi. Henry deLacy's charter allowed his burgesses 
to " alienate [messuages] at their Vfiii, except to religious Persons." This is not 
condusive evidence; alienation may have been only among the living. 

* Fhc. Watmon. Abbr., p. iS3, 1 Ed. I: " jutatores requisiti si OHisuetudo sit 
. ..dicunt quod aliquis . . . (habens aetatem] potest.. . terramsuam...legare." 

* Johnson, CtuhMU o] Etr^ori, pp. 35, 34- "^^^ implication cxmcxros the case 
where an offender's chattels have not been enough to pay his amend, and his 
tenement has been taken into the hand of the king and commonalty, its revenue 
being used to make up the defidency. The heir may enter such a tenentent, but 
it must not be devised till the amend is paid. While the customal does not state 
that dther purchase or inheritance was devisable, an additional reason for siqiposing 
devise to be free is that sale was free. Furthermore there was in strictness no heir 
to B purchase until its holder died. 

* H. M. C, Itiaaaaipti ofthe Duke ef RmUind, iv, p. 41, a. 11S6. W. Gemun's 
charter granted " that they may . . . bequeath . . . their burgages when they 
will and to whom they will of the liberty of the said town." The last phiasewat 
[Hobably only an indirect method of preventing devise in mortmain. 

* Sheahan, Bvli, p. $0. The burgesses may " (Uqmse of to whomsoever they 
please " their tenem^its " in their last wills and testaments." 

* C. P. R., a. isS6, p. it6. Chard had been a borough for some time. Tlie 
lord of the borou^, the bisht^ of Bath and Wells, gave the privilege of free devise 
hf charter in tiSo, but forbade devise in mortmain. 
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Scarborough ' liberty of devise was the rule. At Altringham 
devise seems to have been free; * at Bridgnorth it was possibly 
the same; * at Berwick lands and tenements might be bequeathed 
anywhere.* Notwithstanding its so-called historians, it is only 
by grace of a quarrel over taxes in i Edward 11 that Canter- 
bury * appears among the boroughs of free devise. At Cam- 
bridge * the right to devise inheritance appears to have come 
as a royal gift. Free devise, however, had long been practised; 
the king's concession, one among several other privileges, seems 
to have been only a hook on which to hang a prohibition of 
bequest in mortmain. At Lynn ' inheritance seems to have 
been devisable. 

A private dispute at Dublin serves the purpose of the public 
difference at Canterbury, and shows devise in that once Danish 
dty to have been free, the custom being declared by the dvic 
authorities.* At Bristol, between whose customs and those of 

< PUk. Wtilmon. Abbr., 31 Ed. I, p. ig^ and Brown, Yorkikkt Inguitiliom, 
iii, pp. Qt-93. The defenduit " didt quod est cootuetudo ibidem quod aliquis 
potest legue tema suu." 

* ParliamenUuy Papas, 1S35, xzvi, p. 3574: " quod singuliu burgensis bui- 
gagium suum posait ... in testamento aasignaie cuicumque vd quibuscunque 
voluerit." 

* C. I. M., V, p. 46, i Ed. n: a messuage was bequeathed to a daughter to the 
exclusion ot a son who was the devisor's heir. 

* C. C. R., iii, p. 37, a. 130a. 

' Exchefutr Pita Rell, no. 30, m. q. The diipute was ttetween the dtisens 
pnpa and the men of Statdegate, who, said tlK former, always paid taOages with 
them: " et hoc liquet manifesto quia dicunt quod homines de Stabkgate sen^Kr 
temporibus retroactis bucusque tenementa sua in testamentis suis legarunt et legant 
ut cetera catella sua prout ceteri civei ejusdem dvitatia fecerunt et fadunt." 
See also H. M. C, Rep., g, pt. 1, p. 171 for freedom of devise between husband and 
wife. 

* Ptac. Wettmcn. Abbr., p. 314, g Ed. II; " et in isto brevi cimtinetur quod 
dominus Rez concessit quod omnes tenementa Enfia buigum Cantabrigiae habentes 
... in ultima vduntate sua in testamento suo quibuscumque legale vaksnt," 
etc, except in mortmain. OM^>er {Cambridge, i, p. 74) assgns this ' gift ' to 1313. 

' H. M. C, Rep., II, app., pt. 3, p. iSS. A charter which gnmtcd the privilege 
of emolmait of wills in the gildhall speaks of the burgesses as " having been hereto- 
fore accustomed to bequeath by will their tenements in the said buigh according 
to custom." 9 Ed. m. 

* (Hlbert, Records of Dublin, i, p. 489, a. 1483. The prior and convent of the 
cathednl on the one hand and a burgess and hit wife on the other dsimed ■ mes- 
niage which had been devised to the wife by her first husband. The rtU^oH, 
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Dublin there was so strong a resemblance, inheritance might be 
willed.* Both Bristol and Dublin seem to have reached the 
rank of towns of free devise during the latter part or soon after 
the close of the thirteenth century. At Bristol cerUdnly, and 
at Dublin probably, the burghal land law of an earlier period, 
though apparently sometimes evaded, allowed devise of purchase 
alone.* At Hedon in the East Riding, whose customs closely 
followed those of York, devise was free ; * at Bath like liberty 
seems to exist in the later part of our period.* 

At Nottingham the evidence which relates to devise is of a 
sort that leaves the matter somewhat uncertain; possibly 
inheritance might be willed toward the end of the fifteenth 
century; » though the fact that sale was restricted as late as 

notwithstanding that deviie in mortmain was forbidden, peimstcd in thdr daim 
and drew from the mayor and bailifis the dedaration tliat tenemaits in Dublin 
might be iMqueatlud anywhere except in mortmain. 

' C. /. M., Henry VH, i, p. 194, 7 Beniy VII. " Ali messuages . . . tberejo " 
(i. (., in Bristol) " can be devised and bequeathed by the will of the persons seised 
thereof." 

■ See Robetts, CaUndarium Gmeologkum, i, p. 313. In 9 Ed. I John de lidiard 
willed a messuage, which had come to him as his biotho's beii, to his wife Johanna, 
" quae tenements piaedicta Johanna damat teneie ntione testamenti . . . 
Johannis, in quo contiuetur quod ipee d ea legavit et tamen contra consuetudinem 
. . . Bristolliae." Tbeie is nothing to show that Johanna had to relinquish the 
messuage. In 1438 the reversion of an inherited towment was devised at Bristol 
(Bickley, Calendar ef Brittot Deeds, pp. 81-81). In 1361 itwassUted (Bickley, 
Little Red Book of BrUlet, i, p. 94) in connection with a suit over disseisin, that 
devise was free. 

* Bo^, Bedtm, p. 50, a. 1348. A charter allowed the burgesses " fredy " 
to " bequeath all their lands, rents and tenements . . . and also theii chattds." 
Hk mention of chattels seems superfluous: probably the original phrase was 
" tanqiiam catalla ": much depends on the " all." Hedon was a borough lemp. 
Henry n. 

' King and Watts, Recordi of Bath, p. t%. Cir. 1400 there was a lease of a tene- 
ment which had been bequeathed to the corporarion by one who ^tpeais to have 
inherited it. 

• Plac. WestKwn. Abbr., p. rSo, 56 Henry HI. Before the royal justices R. 
" didt quod consuetudo bui:p Nottingham talis est quod si homo vel femina 
kabuerit terrain vd teuementum potest illud vd ilUm . . . legare." Parties to a 
nut ere not always inqiartial witnesses however. 

In .1335--3O Agnes, widow of Richard de Grimston, sought possession against 
Thomas de Stafford and his wife Letia of a third part in the French borou^ and a 
fourth part in the English borou^ (dower in eadi) of a. preposterous amount of 
icshy. The defendants had possession, in the i^ne''*'' borough only, of about 
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the middle of the fourteenth century' leaves the impression 
that the custom at Nottingham may have been halting between 
two o|Hnions, or perhaps entering the stage of tiansdtion. What- 
ever it may have become at the beginning of the modem period, 
it was probably a town of restricted devise throughout the 
middle ages. 

There is throughout our period more variability in the matter 
of devise than in that of sale. Freedom of devise was a later 
development of the burghal land law, often so late that it escaped 
the compilers of the customals. It will be noticed that a few 
of the boroughs of free devise appear in the roll of towns of 
restricted sale. In such boroughs the evidence concerning sale 
comes mainly from the twelfth and thirteenth centuries, the 
evidence in respect to free devise from the fourteenth and fif- 
teenth. The sources also differ, devise oftener than sale being 
a subject for adjudication by the courts. 

Restricted Devise 
Where lands of purchase might be sold freely, the rule in all 
the boroughs of England with the exception of Northampton 
and a few lesser towns, they might be freely willed. There 
was, however, a group of boroughs where devise of either sort 
of tenement seems to have been unknown. This is practically 
a cert^ty in respect to many of the boroughs of Ireland,* 
with a few in England, and is a high probabihty in regard to 
other English towns. Whether in England or Ireland, they are 
all included in one class, that of chartered and usually created 
baronial or abbatial boroughs, showing stror^ traces of Norman 
influence in their charters or customals. Most of them were 

two per cent of tbe pn^ierty demuided, conceniiiig which they rested their defence 
tn the fact that the messuages were theirs by will. The tenemeiits had been be- 
queathed to Thomas; this woidd have been unnectssaiy had he been Richard's heir. 
If they had been of purchase Thomas would surely have said so, or Agues that 
they were not, if inheritance had been undevisable. Thomas's defence was that 
the tenements were " bequeathed . . . according to the custom of . . . Notting- 
ham" (Stevenson, RcMV^ ^ JtToUiflgAam, i, p. 125). 

' See p. 118. 

■ All except DnUIn and its daugbt«r-tawns, Waterfrad, Cork, Limerick, and 
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founded in the twelfth century; not one of them is of importance 
at any time in the middle ages. 

They include the Bretollian boroughs — Wexford, Inistiogue, 
Drogheda, and other small Irish towns,' with Barnstaple and 
other boroughs in England. On account of a certain clause 
in their charters, they have been credited with the custom of 
free devise,* when in fact all that this clause provided was that 
no burgess should so use his tenement as in any way to injure 
his neighbor.* Fiuthermore all the Irish borou^is of our period, 
with many small Welsh and English towns, were Bretollian, 
in part or in whole, save Dublin and its followers which were 
Bristollian. In the villes of Normandy, Breteuil among them, 
devise of any sort of tenement was then unsown.* It is pos- 
sible, however, that devise crept into some of these boroughs 
during the later part of our period, devise of purchase at least, 
in imitation of the English custom in Dublin or Bristol, for their 
charters did not forbid devise; they simply did not know it. 

Such was the case at Barnstaple, a borough almost as Bretol- 
lian as the boroughs of Ireland; in that town tenements were 
bequeathed early in the fifteenth century.* At Barnstaple, 

' See Gale, CorforoU SytUm ej Irdmid, q^, i^ li, liv, etc; tbctr diaiten br 
alio in Omrlae Bibtntiat. 

■ See BfttesMi, Boroutk Custom!, Ei, p. 91. Tlte dune in question leads " ticeU 
eisdem burgeniibus de tenemcntis suia que tenent in buigapis suis [aometimea 
btugagio 8U0] sine injusto grsvimine vidnorilnB suis dispmere ucut sibi indius 
ndeiint expedire, sive edifida, wve (hloitos ..." («ee Gale, CorporaU Sysltm ef 
IfdaM, app., p. xii d pais.). Miss BatesoD considered ' dispooere ' to mean ' dift- 
poM o( by will," sullying the last two words gratuitously. Both Imds and bur- 
gesses would liave wcmdered at tliis interpretation, especially as the sale of puichase 
alme was allowed. In addition ' dispooGie ' was not the usual term for devise in 
borough charters or customab, and when used at all was always followed by ' in 
testamento (ultimo) sue' There are very few instances of even this use: ' legare ' 
was the common teim; sometimes ' devisere.' 

■ At DuUin (Gilbert, Btcords of Dubiin, i, p. 5) there was a like audition in 
KSpect to the use of messuages: " Every dtizen may, for his own advantage, buitd 
wherever lie wishes on the bank [of the river], but without damage to the dty or 
dtiiens." Tlie dtizens of Dublin were foiixdden to devise their lands " to houses 
of idigious orders, or to persons unable to aid the dty in time of need " (Aid., I, 
P-aaji). 

* GCneatal, La Ttnure m Beurgatt, p. 173. 

• H. M. €., lUt., 9, pt I, p. mS, a, 1413. 
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however, there appears to have been opposition to devise; it 
seems that the burgesses took the matter into their own hands, 
having lost patience over previous and unsuccessful attempts 
to obtain this privilege by petition presented in Parliament.* 
In Cardiff, and probably in Tewkesbury, both of which had 
Norman or partly Norman customs, though the charter (cus- 
tomal) was highly detailed, it cont^ed no word of devise of 
either sort of tenement; very probably restriction was complete.* 
In Manchester, Stockport, and Salford a tenement might be 
devised only when its holder had no heir.* In Salford and Stock- 
port, and probably in Manchester also,* a fee of 4d. was paid 
by the devisee. These three boroughs, each of which was or 
wished to be BretoUian, show that the dawn of the English 
custom of devise had begun to enUghten the darkness of Bretol- 
lian ignorance.' Had these boroughs been chartered in the 

' Bunsti^'a hisloruiu, though accunte at a few minoc pdnts, contradict 
each other, and the centnl authorities' account of the matter as welL One of these 
luuiBtives (Chanter, Bamslaph R^cordi, i, p. ijg) teUs us that an inquisitioD in 14 
Ed. in found that " the burgesses of the said town ought not noi have hitherto 
used to bequeath theii tenenients in the sajne Iwmugh in theii testaments." True 
so far. The next statement, — that in 17 Ed. Ill the burgesses petitioned the Icing 
successfully for certain privities, among them being one which allowed them " to 
bequeath their teitements . . . to whom they will " {^id., i, p. 140), is wholly 
■stray. ADOther aod better account (GribUe, Bamslapk, pp. 341, 376) tdls 
somewhat the same stoiy, but paeQ>oaes the gift from the king, " for a fine which 
they [«. e., the burgesses] have made with us," till 1444, thou^ realty had been 
devised some twenty years before that date. It b true that m 1343 an inquisition 
was taken in answer to a petition from the men of Banista[de presented in Pariia- 
ment, but nothing followed, the finding being unfavorable (C. P. R., a. 1343, p. 90). 
The next year another inquisition was hdd before John of Ral^, J.; what action 
the king took is not stated. There was much opposition to pving the borough 
more freedom than it already had, especially by those who had sokes and those 
who had the right to hold foiis (C. P. A, a. 1344, p. 390). 

■ Maltbetn, Cardiff Kaordi,i, p. 11, <MJe 1147. Both boroughs were chartered 
by the Eari of Gloucester. The customs were not BretoUian. 

' Tait, Uediaeiiai iiancktsl», p. 67. Their charters allow that a " burgensis, u 
non habuerit heredem, legare potent burgagium suum et catalla sua, cum moriatur, 
ulHcnnque d [dacuerit, salvo tamen juie meo." See also Whitaker, M<mchttUr, 
ii> P- 585- In each boiough bequest ' in religiane ' was forbidden : in Salf oid chief 
loidi could not be devisees. 

• See p. sSi note 6, 

* It must not be thou^t that all haionially 01 cfMsctqwlly chartered boroughs 
were in the ignorant class. See, for instance, Con^eton and Chard. 
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twelfth instead of the thirteenth century it is very likely that 
devise would not have beoi mentioned at all. Such is the cus- 
tom, or lack of custom, in r^ard to devise in the boroughs 
created by charters based on Norman models. It is, however, 
the borough which has grown which makes or unmakes a 
custom; the borough which is created merely reflects it. Zn 
the case of the little towns last dealt with the reflection is that 
of a somewhat andeut light from over the sea.* 

From these unimportant and un-English towns turn we now 
to East Anglia, a r^on whose attitude toward devise is one of 
conservatism but not of ignorance. At Norwich, though inheri- 
tance might be sold, it might not be devised.* It seems that 
entailed estates, with reveraon, were quite common in Norwich 
and other East Anglian towns,' and that the holders of such 
were not unwilling to treat reversion as remainder.^ There 
are many sections in the Norwich customal devoted to devise; 
most of them refer to such conditions as the wife's right to devise 
realty in presence or absence of heirs, entailed estates, possible 
heirs, and other conditions of the same sort. These are In the 
main matters of procedure, and do not affect the point at issue.* 

At Ipswich all who had tenements ' of their several purchases ' 
might devise them; therefore by implication inheritance was 
undevisable,* a restriction which was still in force in the middle 

■ On the other band & few boroughs oeftted in the sutte period u the BretoUiu 
towns leflect the bright light from Bristd uid Dubtin. See Waterford, Limericfc, 
andotben. 

* Hudson ud Tingey, Ree«rdi of Norwidt, i, p. 155 (custom&l): " the acquinr 
may fredy m his testament devise . . . tbe tenement acquired by him "; but 
" a tenement descending hereditarily to any one ... or that ought to revert 
hereditarily canrtot be devised." 

* See below, Ipawicb and Yarmouth. 

* The cuitomals of these borou^ lose much space in forbidding devisees to 
alienate such estates; there must have been a reason to evoke these clauses. 

' In TJ16 the finding of an inquisition ad quod danmum (see Stanley i. Mayiv 
of Norwich, etc, f. 34) was that "all tbe tenants of that messuage from time whereof 
memoiy is oat have . . . bequeathed [it) at their pleasure," and that this was the 
common custom of the dty. It was m>l the custom of the dty unless the messuage 
were one of purchase which had never been allowed to slip back into inheritance. 

■ Le Domeiday dt Gippetryt, p. 71. This Doom Book, from which Bacon took 
the customs for his histoiy of Ipswich, was compiled soon after 1190, when, the old 
Doom Book having been stden, a committee of 14 burgesses ' dedarcd tbe andent 
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of the fourteenth century, judging from a suit-at-law in the 
borough court concerning a dev^ of inheritance.' The plain- 
tiff's legal remedy in such a case was by plea of abatement, 
which must be entered within forty days.* At Yarmouth tene- 
ments ' in fee-simple ' were devisable.* It is somewhat uncer- 
tain how the Yarmouth burgesses used the tenn fee-simple, 
if indeed they used it at all.* Giving the term its proper and 
legal meaning he who may not devise nor sell his mheritance 
has an estate therem but for term of life, and not in fee-simple. 
It appears, therefore, that an inheritance was undevisable at 
Yarmouth as its holder did not have therein an estate in fee- 
simple.* Colchester, too, was another East Anglian borough 
of restricted devise.* At Newcastle lands of purchase only 
might be bequeathed.' 

cuatoms.' They much resemble the Norwich customs in respect to miooi matters, 
luch OS the prohibition of devise of tenements already devised with reveraion, and 



■ Bacon, Antu^ of ipiwidie, p. 69, a. 1341. Tenements having been be- 
queathed by A. Davy to couit came R. Davy, " the biotbei and heiie of the Testa- 
tor " and counterpleaded the gnnting of administiatim on the ground that the 
tenements " were of the Testators inheritance and that by the custome of the 
Towne noe man can, by his last will and testament, devise his inheritance or any 
part thereof." 

■ Ilnd., p. 15 (cuitoinBl, a^>. t8). 

> Swinden, YarmouA, p. 158. 

< la his comments on burgage tenure Uttleton says " if a man deviseth such 
tenements " (Littleton was dealing with entails, ceilain conditions being unful- 
GUedJ " to another by his testament . . . and dieth, and the devisee enter, he 
hath a fee-simple ": oonditions fulfilled, the devisee had an estate but for term of 
life (Coke, Commetitory upon LMOpk, sec 5S6}. See also Swinden, ¥aTmoulh, 
p. IS* 

> Aslate as 136] a devisorofa tenement stated distinctly that it was his purchase 
(Swinden, rarmoutk, p. 806, note). 

■ Cromwell, Cakkater, ii, p. 160; Morant, Cekkattr, p. 8S. 

' Tbe mtopretation of the Newcastle custom presents the same difficulty as 
that of Yorfc. While York makes a q)edous case for freedom and must be pven 
tbe decision, Newcastle is more ingenuous. Its historian (Brand, NtvcasUt, ii, 
p. 143, note, a. 1176) draws no line between inheritance and purchase: " Bur* 
genses Novi Castri super Tynam possint l^are terras et tenementa sua tanquam 
cataOa cui voluerinL" Before this, however, tbe charter of 1317 had granted that 
" tectum CIS (t. e., tenementisl teneatur secundum consuetudinem . . . Winton ' " 
(Auf., ii, p. 136, note z). Ttiough Winchester was probably a dty of lettiicted 
devise, this is not quite conclusive evidence; affiliation of customs was very elastic 
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Shrewsbury > and Rhuddlan have been claimed as boroughs 
with Norman customs. In each, therefore, devise should be 
unknown. Purchase, however, was devisable in both boroughs.* 
Bury Saint Edmunds had a custom peculiar to itself: purchase 
was devisable and half of inheritance as well;' the custonml 
even provided a remedy at law for defrauded heirs.* This 
charter (1327) was virtually drawn up by the burgesses and the 
limitation on the devise of inheritance was plat^ there by them- 
selves, no doubt to prevent a dying sinner from saving his soul 
at his heir's expense. More monackorum, the saintly guardians 
of St. Edmimd's shrine preferred gifts, naturally largest when 
extracted to the sound of the passing bell. But for the fear 
of death many a monk might have been an honest worker. The 
custom at Bury Saint Edmtmds is peculiar in another way; 
inheritance might not be sold, though half of it might be devised. 
As far as our evidence goes, this contemporaneousness of re- 
stricted sale and free devise existed in no other borough in 
England. 

in En^and. See Gross, " ASUation of Mediaeval Boroughs " (Antiquary, iSS^ 
pp. 141-147, 353-359; reprinted, with additioiu, in the same author's Tie did 
Uerckanl (1S90), i, pp. 141-381). Tbeie is, however, conoboratioii dsewhue; 
" Newcastle . . . Eveiy buigess according to the customs of the borough can 
bequeath lands . . . which he has of his own puichase to whomsoever he will " 
(C. /. M., a, p. 94, 4 Ed I). See also C. P. R., a. 1176, pp. 140 and 119: " tbU 
. . . according to a custom of Newcastle ... a burgess thereof should be ^>le to 
devise as his chattek . . . lands . . . whiA he had by puichase." 

' Hadox, Firma Burgi, p. iiS, note q, lo Ed. I; L. " didt etiam quod licitum 
est secundum consuetudinem dvitatis Salopesbiriae . . . tenementa perquisita 
l^arc." For the same case see Horwood and Pike, Year Boota, Michelmas term, 
1191, pp. 161-166. A writ of N. D. was procured, the dty ^ipsiently having no 
Assise of Fresh Force. The jury answered as above in the royal court. 

* For Rhuddlan see Parliamaitory Paptrt, 1S35, zxvi, p. 1838; "Liceat uni- 
cuique dvi . . . tenementa sua quae aibi adquesierat ... in testamento suo . . . 
legare." This provision was said to be talen from the Hereford custonk. Prob- 
ably at that time purchase alone might be bequeathed in Hereford. 

■ AxasAA, Memoriah 0} St. Edmimd'i Abbeyj'm,^ l<x): "we" (i. «., the abbot) 
"... grant that no man have power to devise more than the half of his inheri- 
tance." " We . . . grant that eveiy one may have power to diapoat mdrdy by 
win of tenementa which he shall have by purchase." 

' Il»d., iii, p. 3ir. The " next heir comes before the Aldsman and the 
buigencs 00 the second day after prodamadon . . . show his title," etc, and the 
court deddes whether it be good. 
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At Dimwich purchase was devisable.* The avidity with 
which Henry IH pursued the will o' the wisp of burghal escheat 
enables us to place Southampton among the boroughs where 
purchase only might be willed.* Tenements in that borough 
which a burgess had bought he devised without gainsay; he 
made no effort to devise his other tenements, to which there 
were heirs who claimed them. Portsmouth was a borough of 
restriction; * Weymouth was very probably in the same class.* 

In a few of these boroughs there were small restrictions, some 
of which are hard to explain, in respect to freedom of devise. 
Thus at London, though devise was so free that the mere fact 
that tenements were situated therein sufficed to prove their 
devisabiUty,* there was one limitation which lasted till the close 
of the seventeenth century, — a husband might not devise 
tenements to his wife for a longer term than her life.* At Dub- 
lin,^ and probably in its daughter towns, it is said that a bequest 
made by a citizen while the heir was abroad was invalid. In 
addition there were provisions to prevent unjust disherison of 
heirs, though how the citizens put these provisions into practice 
or reconciled them with their custom of devise is not easy to 
say.* 

' Hardy, Roluli Charlantm, p. an. 

* C. I. M., i, p. 135, 45 Heniy m. The inquest finding in Uic case is long and 
conqdicated, for the deceased burgess seems to have been a man of great posses- 
lions, having "diventenenKnts held of <UveTS lords." To these tenements he bod 
" bdrs who dajm them." In addition he was chief lord of several shops which be 
bad bought, " which the merchania of Due and Ipri [Douai and Yprea) held of 
him, which he had by purchase . . . and bequeathed . . , and two shops held of 
the said bisbop [of Wincbester| which he bad by dmilai purchase." 

* East, Records of Portsmmth, pp. s, 6. 

* Moule, Charters of Weyimmtk and iiekombt Refit, p. 16: the charter granted 
the same d^ree of mobility sa at Southampton and Portsmouth. The Melcombe 
Regis custom probably followed that of Weymouth. 

* C. f. Jf., ii, p. 363, 14 Ed. I; R. held tenements in London, " so that he could 
bequeath them to whomsoever he would." 

* Shaipe, CaUndar of Willi, i, p. izxviii. The author instances several cases in 
each of which a widow chose to forego probate and take possession of tenements 
devised to her in defiance of the custom rather than risk a judgment in the Hustings. 

' GilbeTt, Records of Dublin, i, p. tig. 

' See GilbeTt, Historical and iitmicipal Dociimenh of Ireland, iijt-ijso, pp. a6»- 
363. Disherison b anger was forindden. AUtlusisbomanabatractof tbe"Cllain- 
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In such places as London and Oxford it is hard to know when 
restrictions on devise had been abolished. It seetns that free- 
dom from restriction was the result of a progressive movement; 
that in some boroughs its beginning was so early that it was 
received, when existing records begin, as a custom descending 
from beyond the time of legal memory; that it was obtained by 
charter in a few places; and that in others it overcame the older 
custom, as the change in the collective mind of the biirgesses 
changed the burghal land law.' At times there were attempts 
at defiance * or evasion of the custom which forbade devise of 
inheritance, but in such cases the heir had only to lay his claims 
and title before the bailiffs and burgesses in the borough court; 
if it did not right him the royal coiu^ were open. 

The most important economic question in connection with 
restricted devise is the extent to which it affected the mobiUty 
\of urban tenements. In the boroughs where restriction existed 
an inherited messuage could not legally be bequeathed, but it 
could be divided, and in some cases m^ht be sold. How land of 
inheritance might become land of purchase in the boroughs 
where both sale and devise were fettered has been previously 
explained; * once transformed it would be the holder's own fault 
or intention if it should sUp back into land of inheritance, 
tmless he dwelt in one of those benighted boroughs which knew 
no devise or sale without consent. For, though it is doubtful 
whether a devise of land of purchase in favor of one who would 
inherit in the absence of a will was regarded by the courts 
as of any legal effect,* a purchased tenement might nearly 

Book." There would be no need of such provIsioDS where inberiUuicc was undevis- 
ftbfe^ ' purchase ' had xio heir uiy more than a living mao has an hor. 

At Waterford it is said (Bateson, Borough Cmtomi, ii, p. 96) that an heir may 
tottad anyone to buy, and afteiward may recover, if his father has disinherited 
him in anger. How was the angei to be proved, and what had the courts to say 
about motive rather than fact at this period ? " The thought of man shall not be 

' In this respect and connection the burgess of the thirteenth centuiy seema legs 
conservative than the burgess of the fifteenttL 

* As at Bristol in 9 Ed. I (Roberts, Cat. Cemalatkum, i, p. 313). 
' Seep, us- 

* See Horwood and Pike, Yeai- Books, a. 1391, pp. 363, 166. A son had bougjit 
his father's share of a messuage in Shrewsbury, a borough where sale or devise 
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always be sold to ooe not an heir. In boroughs where sale 
was free, as Norwich, and in almost any borough through 
sale in need, one who wished to prevent descent of real property 
in accordance with the buighal law of intestacy might sell it 
and make sure.* Probably, however, neither this nor any 
other plan to avoid restriction was often followed in mediaeval 
days. The burgess of that period usually preferred to see 
the son in the father's place, living in the messuage once his, 
taking his vacant place in the gildhall, and his seat within the 
four benches; while the law of devise in the older boroughs 
was only what law is at any time and in any place, the pubUc 
opinion of a great majority, and subject, therefore, to amend- 
ment and change. 

And when there came a time in which limitation of devise 
was felt to be a burden, it is unlikely that the custom would 
long be allowed to block the way, especially in the commercial 
towns; usurpation, collusion, now and again a royal grant,' 
in the older and important boroughs change in the customal, 
and men forgot that certain sorts of tenements were once not 
devisable. This change in respect to free devise seems to have 
been very gradual. Oftentimes, as at Dublin and Bristol, 
it was never formally enacted as a part of the ancient customal, 
or else its registration has been lost. In these cases such change 
as there was is often shown by the records of the courts. Desjate 
its restrictions, devise of land presents the aspect seen by Bracton 

of inberiUnce wu not allowed. This share would have been his inheritance at hla 
father's death. The son devised the measuage: it was dedded by the court, that 
this did not keep the tenement one of purchase. Yet at Kingsthorpe, which, 
though not a borough, was allowed to imitate many of the customs of burgage ten- 
UK, possiMy because it was part of the ancient demesne, one might devise a mea- 
suage which one had by gift, sale, 01 bequest, but not a tenement of inheritance 
(Glova, Kingitkorpiana, p. 41). 

' Some of the quick and cinruitoui sales at Noiwich may have had this as tbeir 
object. See Hudson and Tingey, Rtcordi of Norwich, I, p. 133, a. 1387. A. 
gtanted a messuage to B. on July ig, B. granted it to C. on August 4, C. granted 
it to A. on August 9. 

* Sometimes devise was petitioned for. In ii^Sthemenof Kinpton-upon-Hull 
and Ravenser prayed " qe le Rei voQe faiie le dite Ville Fnunk Bucg . . . et 
tpl peussent kur Tenemena en la dite VDe deviser en leur Lit mortd " (Tbompaon, 
BMtrnaa, p. 147). Theie is nothing to show that thdr request was granted. 
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as the leading feature of English burgage tenure, espedaUy 
in the contrast between the mobility which it secured and the 
feudal rigidity beyond the borough bounds, where ' God alone 
and not man could make an heir.' * 

The Rights of the Feiue Covebt 
The rights which a wife had in her own and her husband's 
t^iements were fairly uniform throughout the English boroughs. 
In one particular the uniformity was absolute; the wife had the 
right to give or to withhold her consent to any alienation made 
by her husband of a messuage she brought at marriage. If 
the husband alienated such without her consent, or even with it, 
the transfer was void in the first case, and in the second she could 
recover by plea of diu'ess, unless this consent were given out 
of his presence and in that of the bailiffs. The husband might, 
as a rule, ahenate without let a tenement which he held before 
marriage, subject only to the custom of the borough as regards 
ahenation. If he acquired tenements after marriage his wife 
must consent to their alienation, though not always in the pubhc 
way in which she assented to the alienation of a tenement of 
her own. This feature, or rather fiction, of the burghal land law 
arose from the idea that the messuages had been jointly acquired 

1 Id connectiau with devise some ngnificance h^a been attached by various 
miten to tlie exptttAoa ' tanquam cataUa,' aa if the meaauage's being sold or 
devised arose out of its bdiig fiist thought of as a chattd and therefore sakat^e 
or devisable (gee, for instance, Tait, Utdiaetat Manektskr, p. 68: " whidi, bong 
' cooq>aTablc to chattds ' "). A messuage cannot be compared with a diattd 
until it is first sold. The En^ish burgesses seldom used the phiase; when th^ 
did it was conunonly comwcted with devise and not sale. In addition, whatever 
they said they did not devise their tenements ' t«niiiiinn catalla,' the custom as 
regards devise of lands and that in ieq>ect to devise of chattels were wholly different. 
In Flanders and at times in Germany there seems to be good reason for regarding 
the bouse as a chattd, it and the land under it often being subject to difiermt 
cuitoms in rapect to sale. This was never the case in England, land and house 
went together in freedom and in restriction, csch was a burgage tenement and both 
were a burgage tenement (see p. ga). 

See, (or examples, most of which are ' et sua catalla ' or merdy ' et catalla ' 
and not ' tanquam catalla,' Brand, Naocaslk, ii, p. 143, note; Widdrington, 
Anaiecta Bboraaiaia, p. ^g; Cooper, Cambridge, p. 74; Stevenson, Records of Ntt~ 
tin^am, i, p. 330) ParHtimattary Paptrs, 1S55, zivi, p. 1S3S (Rhuddlan), and a 
few othen. 
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and so must be jointly sold,' a feature common to urban tenure 
in northern and western Europe.* 

At Norwich a wife's consent was necessary for the devise 
of a messuage acquired by her husband after marriage.' As a 
rule a husband might devise tenements to Hs wife, subject, of 
course, to the custom in respect to devise for any particular 
borough,* though in London such a devise was limited to the 
term of the devisee's life,* and in like manner a wife might will 
her own realty to her husband.* At Norwich, as in most bor- 
oughs, a wife might devise the messuages she held at marriage 
' to whomsoever it shall please her away from her husband,' 
if no child had been bom from their marriage. Otherwise 
she might still devise them, but her husband was tenant for life 
by the courtesy of England.' At Ipswich the husband's consent 
was necessary to a devise by a wife, and she must not disinherit 
her heirs.* It seems that in most boroughs the law of restriction, 

> Conveytncescrf tudi tenements usually follow the fonnulft: 'A.andhiswifeB. 
pve, gnnt, ... to X. tud his wife Z. (or to X. alone),' etc See Hudson uid 
Tingey, Records oj Nenaiek, i, pp. 156-157 and deeds everywhere: the " man mod 
his wife h&ve together and conjointly acquired." The itecessi^ of the wife's 
consent to tlienation of realty sometimes led to special inducements being offered 
her. Temp. Ed. I a ' stall ' in Bridgwater dumged hands for 10s.: in addition the 
gisntee gave the grantor's wife a pig worth as., " to have her consent befordiand " 
(H. M. C, lUp., 3, p. 311}. At Wdls c. 1200 a mcasusgc was gmnted for 50s. 
tratmanibus and a yearly rent of los., also 6d. to eadi of the grantor's sons and 
to his wife a " gtdden famaH " {ibid., p. 360), which was, methinks, some sort of 
buckle In Clifton (Dartmouth) lemp. Henry III, a tenement was conv^ed by 
Richard de Sege to Martin Fake, for 4 marks beforehand and an annual rent of as. 
Martin contributed also to the grantor's family: to his wife as., to a daughter is., 
to two other daughters 6d. each, to one aon a pair of boots, and to another a 
'tunica' (ibid., 5, p. 600). These payments to posable heiis probably aimed 
at forestalling the exerdse of the kin's rttrait. In another transfer the grantee 
abjured the luie of money and fermails and pud a barrel of wine praemtaiibiu. 
The subsequent proceedings are not recorded. 

* See\iooid,GcsckickkdeiEigmiumsindendtuitfhtHSUIdltH,p. 166; G<nestal, 
La Tenwe en Bcvrgage, pp. 76 et seq. 

* Hudson and Tingey, Reeordt of Nonaick, i, pp. 156-157. 

* See Widdrington, Analecla Eboraeetaia, p. 67; GiUiert, Records ej Dublin, 
i, fp. 489-490, a. 1483, and others. 

* Sharpe, Calendar of WiUs, i, p. xxzviii. 

* H. M. C, Rep., 9, pL 1, p. 171; C. A. D., i, p. 68 (Reading). 

* Hudson and Ttngey, Records of Norwich, i, p. 156. 
' Bacon, AnnalU t^ Ipsmehe, pp. 17, 37, a. 1390. 
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where it existed, in respect to sale and devise of realty was 
relaxed somewhat for tenements which awife brought at marriage. 
The chief peculiarity, however, of the burghal land law in respect 
to such tenements, and the difference between it and the commoD 
land taw, was the idea of joint acquisition and joint alienatioQ.^ 

Mortgage 
In most boroughs the right to mortgage was subject to the 
same restrictions, or enjoyed the same freedom, as the right to 
sell, for the mediaeval mortgage was itself a. sale, in form at least, 
whatever it might be in fact. As a result the customals of the 
older boroughs seldom or never used the term at all: there was 
no need to duplicate already existing clauses in respect to sale, 
even when the grant was only for a period of years or imtil a 
certain sum should be paid the grantee. In the boroughs by 
charter, however, the right to mortgage a messuage was often 
expressly permitted. Such was the case at Tewkesbury * and 
probably at Cardiff. The charters of the boroughs of Ireland 
usually recognized the right to ' pledge tenements '; * the char- 

' Down wu Dot peculiar to burgage tenure. It was, however, somewlut 
variable in the borou^, usually a hali or a third (depeoding on the absence 
or presence of children) of the husband's messuages, or th^ revenue, for life. Some 
of the customals allowed the widow her husband's chief house as hex free-bench 
(fiank-bank), if he had more than one messuage (Baaui, AtinoiU of Ipnaiekt, 
p. 34}. Thosewhohadnorigbt o( frank-bank were entitled to the widow's quaran- 
tine. Neither waste nor alienation was allowed; a widow who defied the law was 
liable to lose her dower and to be cast in damages as wdl (Bacon, AimaUt, p. 9). 
At some boroughs a widow who remamed lost her dower and frank-bank (Tait, 
Uidiattal ilanckesltf, p. 70). See for dower Gilbert, Rtcarit ^ DMin, i, p. 97; 
Simpson, Der^,i, p. 44; Stevenson,iieeorija/JVf>UutjJI«M,pp. 135, 169; MaAhun, 
lAtr Cusbumirum, p. so; Hudson and Ting^, Recorit of Nemick, i, j^. 196-197; 
and almost any of the better dass of borough histories. 

Dower was con^iulsoiy where devise of inheritance was not permissible and 
when a burgess ne^ected to make a will in a borough of free devise. Bracton 
says {De LegUna, i, p. 164, De dote wxarii bastardi): "Sed de dote mulieris 
quid fiet in hoc casu ? ez quo waixantum non habet de dote sua, cum nee apparcat 
baeres nee aasignatus, nee etiam legatarius, A forte l^atum fuerit, sicut in buT- 
gagiis; mulier in omnibus istis oisibus dotem obtindnt." From an examination 
of many testaments in towns of free devise it seems plain that dower was coii4>ul- 
■ory only in connection with intestacy. 

■ Bemett, Tewkesbury, p. 331. 

* See Gale, Corforatt System tff Ireland, a:pp., pp. lii, xziii el pats. : " vendcn 
vd invadiare " etc. 
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ters to the burgesses of Chard ' and Altringham * had like clauses.* 
At times mortgaging without the consent of the lord of the 
borough was forbidden for special cases.* The charter of 1227 
to the burgesses of Salisbury forbade them to mortgage their 
messuages without the consent of the bishop of Salisbury; * 
the charter of 1305 linuted this interference to cases where 
rdigiosi were the mortgagees.* 

Though the form of the ordinary borough mortgs^e was that 
of a grant or conveyance with a clause reserving the right of 
redemption, at times the word mortgage was used openly.' 
The date on which payment must be made commonly appeared 
in the deed; ' this payment was usually a lump sum, but might 
be made by instalments.* That the grantor coimnonly continued 
to live in the mortgaged messuage, though no longer its owner 
(or lowest holder); that the price to be repaid was larger than 
the loan by enough to allow interest and so evade the canon 
law; that he who defaulted in his payment might be ejected; 
that the tenement passed wholly to the mortgagee regardless 

' C. P. R., a. ia86, p. »i6. 

* ParUamailoTy Paptrs, 1835, ixvi, p. 183S. 

■ Gnntt BiHnetmm coDtain pennisiioD to mortgage, as at Ken£g, c. 1170-79, 
" cuicuDque . . . invadiate . . . voluerit " (ClHk, Carlae Glamorg., iii, p. 530)- 

* This could be the case only in trifling towns, commonly with ecdeaiastic&l 
lords. 

' Jones and MacTsy, Charters and DacumaiU of SaUsbury, pp. 176-177. This 
charter was an adjustment by the king of the disputes between the bishop and his 
burgesses. Lay lords and their burgesses disagreed only at times; ecdeaiastica] 
lords were oeariy always at strife with their boroughs, even with boroughs in which 
tbey bad nothing but sokes. Vide Norwich. 

' Hoaie, History of Modem WiUshire, vi, p. 738. At Kingsthoipe no one was 
pemutted to mortg^e his tenement for more than three years on pain of forfeiture 
thereof to the town (Glover, Kingsthorpiona, p. 91). 

' See Baines, Lhtrpool, i, p. 145. " Be it known . . . that I . . . have 
given . . . and by this deed confinned in mortgage " half a messuage, " to be 
hdd"till£i7"arepaid." NolimitintimewassetfoTpayment: if tlie mortgagee 
did not take possession in due season he might as well con^der his £17 a gilt. 

■ As at Southanqtton, r6 Rich. 11. A ' deed of sale ' was mode, the seller 
reaetving the right of redemption mi payment of 16 marks on or before a fixed date 
(H. M. C, Rep., 11, app., pt 3, p. 73)- 

* H. M. C, ReP; 3, p. 514. 5 Henry V. " If the said G. C, or any one in his 
name, shall pay to them [i. t., the grantees) . . . los. and continued sums of loa., 
amounting in all to a sum of £7 los., then the said deed shall be hdd as null." 
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of its excess value over that of the loan, — for there was no 
equity of redempdon in that period, — are accompaniments 
which need no proof. The mortgagee might sell the tenement, 
deduct his debt, and pay the ' hyperocha ' to the mortgagor. 
It would be rating human nature too high to think that he often 
did so.* 

Accumulation of Burgages 

From Waterford in 1574 came a oimplaint that there was but 
little land for sale in the borough, the bulk of the tenements 
being held by the church, and other outsiders, who preferred to 
lease.* Most boroughs might make the same complaint, for 
by that time outside holdership was the rule for at least the 
' original ' biu^ge tenements. It is apparent that the Water- 
ford burgesses' objection was economic, for the date is too early 
for foreign ownership of burgages to have much political effect, 
discussion of which is irrelevant to our subject and beyond our 
period. The chief sources for this matter are Calendars of Wills 
and of Inquisitions post mortem, which afford a vast munber of 
illustrations. 

For instance, at Southampton a biurgess named Nicholas 
Hachard ' was a notable accimiulator. He was surpassed, how- 
ever, by John Ouhtred of Scarborough, who held more than 
ninety messuages, most of them directly of the king.* The 
bulk of these tenements came to him from his imcle, Robert of 
Scarborough, and passed from him to his daughter and sole 
and minor heir, who, on account of her holding in the fore^, 
became a ward under the feudal tenure and was married into 

* For moitgage set Di. H. R. Hazeltine, Die Gackichte da aigUichai Pfomd- 
rtcUi (Brealau, 1907), especially p. 191; liao T. E. Scrutton, The tnjhienee cf tkt 
Roman Lav on the Law ef Eng^ond (Cambridge, 1885), pp. 157 et past. 

» H. M. C, Rep., 10, app., pt. s, p. 333. 

> C. 1. it., i, p. 135. He had 14 thapi, land outside the wall, and many teae~ 
menu within. 45 Henry HI. 

' See Brown, Yorkikire Itiquisilwns, iii, p. 91-93, a. 119B. His OfHtal mevuage 
was worth by the year 40s.; he held also 8 messuages occupied by ' free tenants,' 
that is, at fee-farm; 46 messuages renting at is. to 34s.; 40 messusgea occiqiied 
by tenants at will, rents of the lame i8d. to 16s., etc. For all these he paid 37s. 
to the Firma Burgi; his rents were £40 and more. He also held land in the hoooc 
of Albemarle, the manor of Gowthotpe, etc, by knight service. 
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a county family. Thereafter the holdership would probably 
continue to be aristocratic. In London the bishop of Ely held, 
though not as bishop, many tenements and rents of biu^ess 
lords.* In Southampton widows and dukes appear as accumula- 
tors.* Bristol was a city of large accumulations; * even vis- 
counts and queens had tenements there.* Perhaps the greatest 
holder of burgage tenements in the realm was W. Canyngs, or 
Cannings, ' merchant and biu^ess ' of Bristol.* 

Multiplication of such records would be mere and easy repeti- 
tion, for every borough with any pretension to commerce shows 
this condition to a greater or lesser extent. As a result of its 
praiseworthy and tmceasing labor in the care of souls, especially 
departing souls, in the first half of the sixteenth century out of 
369 burgage tenements in Cardiff the chiuch held 105); ' lay 
burgee tenants ' held but seventy-five tenements, the corpora- 
tion and clerical lords (seculars holding as individuals) having 
the rest.* This proportion, about two-fifths, is somewhat 
higher than the usual amount of urban realty in the dead hand; 
perhaps a third would be nearer the average. But busy friars 
and weary monks were soon to rest from their toil in the vineyard 

■ C. I. jr., ii, p. 478, 18 Ed. I. He hdd in ' Holebum ' {lie) " a tenement 
upon whidi his liali ... [it] built," seivin los. ^A.; 4 taiements at h. to 6b.; a 
messuage whoK rent waa a TOM; anothci byserviceof i4d. toaiiel0TdaiHli43. to a 
second; and many otha messuages, besides 103s. 3d. of rent. 

■ H. M. C, Rtp., II, app., pL 3, p. 8s, i Ed. IV. One widow granted 13 mes- 
suages. The Duke of Eieter held oUiers (ibid., p. S6). 

' BicUey, LiiUe Red Book t^ Bristol, i, p. 94, a. 1361. One burgess com{dains 
that she has been disseized of 4 mesauages, 13 shops, la} aciesof land, and aos. ol 
rent. In 1453 an LoquiiitJon shows a, burgess to have lield i j tenements, in four of 
which were 15 ihops; la of the tenements he held from a ' gentleman ' (ibid., ii, 
p. 196). 

< SteUuleRed Beok,i,p. 116 for thequ^pi's tenements. 

See C. /. It., Henry VH, i, p. 337. Viscount Lisle hdd 84 messuages, ig acres 
of land, the advowaon of a church, etc, in Biistd, all worth £30 a year. He heM 
of the mayor and community. In Worcester he held the " fourth pait of 14 bur- 
gages" (>^-iP. 33q); and he held many messuages in otha borou^is. 

Joan Barre, a widow, had 10 messuages in Monmouth held of the piior of M<hi- 
roouth, and 10 in Chepstow hdd of the Earl of Huntingdon (ibid., p. 47). 

' Stc3idtlty,Caleiidar^D*edi,fki^RdaliHtloBn3iot,pp.v^t.;iiltoVfaSey, 
AbilraeU rf WUli. 

* Matthews, Cardif tltcerdi, i, p. 103, a. 1541-43. 
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of the borough and the Lord; the harvest was now ripe for the 
Tudor sickle, the church had sown, the nobles and the gentry 
reaped; the political Reformation might have been quite dif- 
ferent had the church not lost its burgages. 

Accumulators, however, were not always ' foreigners.' Ouhtred 
of Scarborough, Dunning of Cambridge,' Cannings of Bristol, 
kii^ among accumulators, these men were biu^esses. Long 
before the Reformation, however, the knight and the noble , 
were accumulators too, though seldom or never indwellers. 
The records, especially those in the Calendars of Patent Rolls, 
show that all through the middle f^es burghal realty was passing 
through the king's hand,* usually to those of nobles and gentle- 
men. This was the source of much of the aristocratic holdership 
and accumulation of the fourteenth and fifteenth centuries. 
Accumulation began in some boroughs in the thirteenth and 
possibly in the twelfth century. This matter has been ably 
and inimitably dealt with at Cambridge, where its development 
was rather precocious,' there being about twice as many houses 
as burgesses when the Hundred Rolls were compiled. Early 
in the twelfth century the number of burgesses in Winchester 
was nearly equal to the number of houses.* 

The consequences of this concentration of holdings in a few 
hands depended during the greater part of our period on the 
relative podUon of the accumulator upon the teniirial ladder, 
for there might be many holders before the borough lord was 
reached. To a less extent they depended on whether the accumu- 
lator was the church, a non-inhabitant aristocrat, or a burgess. 
If, for instance, in any one of these three cases the accumulator 
were the lowest holder of several burgages, his (or its) social 

> See ^aiiiaxiA,TawnthipandB»aiigk, p. 167, c. laig; R. B., ii, pp. 356 ef m;. 
■ See Forfeiture, p. 33. 

* See Maitland, Tevmskif and Borough, pp. 66, 69. " There were do patiidan 
Isiid-owiwTS " indwclUng, though " great families " outside were mesne lords. 
" Some we&lthy buigesaes own knd [in the fields]; others own none." " Often a 
buigesi b . . . lowest freeludder of 3 or 4 homes." 

* D.J.jiv, Liber Winton',ff. i-ii,a. 1103-15. Cooditioas were much the same 
as they had been T. R. E. Each burgess had commonly one ' mansion ' or 
' domus,' which almost always paid landgable. The burgess therefore had no 
lord but the king. This excepts the bishop of Winchester's tenements. 
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and economic influence would be great, unless his leases had 
long terms to run.* If, on the contrary, the lord occupied any 
other place in the tenurial scale than that of lowest holder he 
had no influence at all; he was merely a man with a rent charge. 
Toward the clergy, and especially toward the regulars, the 
burgesses were commonly hostile.* When the neighboring 
knight or noble was lowest holder, either his tenements had been 
granted him by the king or he was investing surplus wealth. 
He was, however, not always on hand to enforce his rights. 
On the other band, to the burgess accumulator his tenements 
were his capital, though not necessarily his whole capital, much 
depending on the amount of commerce in any particular borough; 
in addition he was on the spot to look after his investments.* 
Though the church was a great holder of urban realty in the 
mediaeval period, the greatest lowest holders, who alone might 
make profit of the burgages, were commonly burgesses. Toward 
the close of the middle ages the freeholder was the exception, 
the lease holder or termor was the rule.* In the early modem 
period the church's biughal holdings, like most clerically owned 
realty, passed to the nobiUty and gentry, and noble and 
gentle ownership became more and more common as the political 
importance of the borough (not of the burgesses, however; 

' >Ti« political influence would be great in the modem period when it was an 
object to become or to control the pailiamentaiy repnsentative. This was ol 
Bmall iii^x>rtancc in the tttjHjII^ affes. 

* SeeCbulesGTOSS,"Mortniain in Mediaeval Boroughs," in^merKanffiiforwoI 
Kotev, July, 1907, m>. 733-743. This hostility was both peisoiul and ecooomic. 
Tenements in the dead hand often csc^ted all burghal dues and imposts. Seculars' 
tcoetuents, however, were bdd in the usual way, and the seculars tbemselvea 
(priests at least) were often eicdlent dtizeos. 

' Discussion of the investment ol cafUtal in boroughs by patrician land-ownoi 
who todi thdr interest as rent-chaiges, 01 who, if lowest hdders, acted ai landlords, 
would lead us too far from the tenure. The extent to which burghal realty mif^t 
pass into the bands of neighboring land-ownas as a result of maniages with bur- 
gesses' heiresses was probably small during the mediaeval period; its discussion 
also is outside our province. 

* The records of transfers of realty in the boroughs show how property passed 
into the dead hand. See Brand,XnDciu/b, pp. aoft-aigel^j.; 'Sao3a,AttnalU»f 
Ipsmcke, p. 53 « pass.i Swindeu, Yarmonik, pp. 804, 815 et pass.; and others. 
For the king as holder (not as lord of the borough) see the Extract* or Estreats 
in Roiuionim Oripiwlium m Curia Scaccarii Abbreviatio (1805-to), a vols. (R. C). 
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barring a few instances they were only pawns) increased, till 
very modem times.' 

In short, it appears that tenurial economic conditions in the 
English boroughs of the later middle ages were not very different 
from what they are today, except that they were likely to be 
much more complicated,* for the accumulator was obliged to 
take his chance, not as ultimate lord nor as chief lord, but simply 
wherever he could step in, the lower in the tenurial scale the 
better.' Commonly the tenure was a tangle; and it is easy to 
see how this tangle, which necessarily caused difficulty in tradng 
the line of holders of any particular tenement, must eventually 
clarify the idea of ownership. 

The most important topic of this chapter is the law of sale 
and devise. When the towns of free or restricted sale and 
devise are arranged in their respective groups,* it will be seen 
that, while the boroughs where sale was limited by the kin's 
preemption outnumber those where sale was free, those where 
devise was free were not greatly outnumbered by the boroughs 
where devise was unknown or limited to purchase. In addition, 
boroughs of free devise f^pear among those of restricted sale, 
an apparent contradiction due to later change in the burgbal 
land law.* TTie remark of an eminent scholar that " there were 
borou^is perhaps more numerous than Professor Maitland 
supposes where the power of sale continued subject to limita- 
tions " (»'. e., kin's retrait),' is abundantly justified by the evi- 
dence. In Ireland only Dublin and its four followers were free 
from relrait lignager, and, though the immobihty of the other 
Irish boroughs was due to their foreign customs, even London in 

' One muit insert ' luidlordly ' in the piece of ' noble and gentle ' today. 

* For iiutMice the luahop of Ely held, in his private o^Mcity, many tenements in 
London; for some he was lowest bolder, the lords being buisesses and one oi tbem 
a carpenter. See C. /. U., ii, p. 478, 18 Ed. I. 

* Whenonebecameamcsnelorditwasusuallybyacddent. Excepting dimina- 
tion of lower lords such a place was valueless. 

* See pp. 183-185. 

* See p. 184. Altringham and Bridgnorth xpptu in the ranks of the boroughs 
at free devise. They must have been eleventh hour recruits, the latter eqyedally. 

* Tait, ileiiaetai ilanckesler, p. 67. 
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the eleventh century showed a trace of the old Germanic kin's 
retrail. 

Though sale in need and other legal fictions opened a gap in 
the wall of restriction, the common usage is seen in the reflection 
of the common mind, the customary land law of the borough. 
The boroughs of East Angha and the southeastern coast seem 
most consistent in this respect, especially in regard to devise. 
For the rest of the boroughs these impediments on mobility, 
at least in respect to sale, practically vanished by the close of 
the middle ages: the ice of restriction had been thawed by the 
sun of commerce.* 

' This wu not neceuuily foirign commerce; Cambridge for imi''"''* had but 
little of that. Pahapa French influence, which affected the Cinque Porta more or 
less, accounts for their backwardness in the matter of mobflity. Yet on the other 
hand the East An^an towns, almost as conservative as the Cinque Ports, traded 
mudi with Flemish dties, where sale of realty was imbampered. 
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CHAPTER IV 

accompaniments and comparisons 
The Fisha Bukgi 

The fee-fann rent, commonly called by the mediaeval buigess 
^mply the faim of the borough or Firma Burgi, means the lump 
sum paid annually and in perpetuity by the burgesses to the 
borough lord in composition for the profits of burgage rents, 
courts, markets, mills, tolls, and other sources of ordinary revenue 
which the lord derived from the borough. As a rule only royal 
borot^;hs had this privilege, which was valued highly because 
it excluded the king's financial officers. A gift of the Finna 
Burgi has been considered by some to have exempted the bur- 
gesses from paying tallages, possibly because the annual Finna 
Bur^ was so much greater than the annual services and profits 
for which it was a commutation; it did nothing of the sort. 
As a feature of burghal freedom it has been sometimes spoken 
of as if it conferred or carried with it other privileges, such as 
dvic governmental and tenurial liberty, when, the final step of 
making a borough a county excepted, it was in fact the last 
favor which a borough could receive, a grant of the farm in fee 
presupposing the possession of all other burghal privileges, either 
as gifts by charter or as rights by custom and use. 

In the case of a borough created by charter the place might 
have been granted to the townsmen in fee-farm at the time it 
was chartered. As far as our evidence shows no such thing 
ever occurred.' The burgesses of such communities needed to 
adjust themselves to their new conditions before they were 
ready to decide how much they could afford to pay yearly and 
forever, or indeed whether they wished to pay anything, for the 

I At Bridpoit (C. C. R., i, p. 435, a. iijj], the charta st&ted that the town 
" ibaU in future be a free borough," and at the same time granted the fum in fee 
to the bttrgCMCi, at at annual inoease of 40s. Bric^kort was a boiou^ Icmg before 
"53- 
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privilege of excluding, t^e sheriff in bis ordinary financial capacity. 
A grant of the Firma Burgi in fee nearly always increased the 
borough rates for years to come, while the lord of the town ' 
was commonly sufficiently far-sighted not to discount the future 
excq)t at high interest.* For a stationaiy farming borough a 
grant of the farm might be too great a burden: such towns 
seldom asked it. The older and important boroughs seldom 
rested until they got it.* 

Zincoln affords an early instance of a grant of the farm in 
fee; in 1130 its citizens paid 300 marks of silver and four marks of 
gold to keep out the king's financial officials.* Preston is said 
to have got its fee-farm about 1173.* In 31 Henry 11 the bur- 
gesses of Northampton rendered account of 300 marks " for 
having their town of the King in Capite." • Northampton's 
farm was paid to the sheriff of the coimty, and by him to the 
Exchequer,' though most of the boroughs with this privilege 
accounted through their bailiffs in the Exchequer. Late in 
Henry II's reign the burgesses of Cambridge ptud 300 marks of 
silver and one of gold to exclude the sheriff; the farm was not 
granted in fee till 1207.' Even when it had been granted in 
perpetuity, the Fiima Burgi might be ' seized into the king's 
hand ' for some real or imaginary offence. On such occasions, 
however, the bailiffs as a rule still performed their ordinary 
financial duties, the royal keeper {custos) merely overseeing. 

■ In practice this means the king** financial advisers. 

■ He waa usually wilUng to grant the farm to the citiiens for a short term of 
ytta. lluswas thecaaeatC<uubridgefromiiS6to 1107. Sec Coc^wi, Comirjdf «, 
1, pp. aS, 33. 

* At fint ligbt it nuty leon as if smne borouglis of amill importance, such u 
Pontefoct (H. M. C, Rtp., 8, p. 169, 5 Rich. I) and Faraham (Hall, Pipe SM 
(rf Ihe Bishopric ^ R'mciMlcr, p. 37, a. laoS-^g) had grants of the Firma Burgi; 
" Quum [praepositui] pacaverit domino (of P(HitefTBCt| firmam burp ad festum 
gartcti Michadis." This is merdy the farm, not a fee-farm. Every tetritorial 
unit in England had its farm. 

* Stubbs,Ciw(ifui«nuiifufi>ryo/£»|JiMuf (library ed., Oxford, iBSo), 1,9.468. 

* Fuliwick, Prolan, p. it. 

* Mp'th^m utd Cox, Records ^ ffortkampton, i, p. ai. This means only the 
fc«-E»rm rent! Nocthampton was always a royal bonxigh. 

' Ibid., ii, p. 109. 

■ Cooper, Cambridtf, i, m>< aS, 33. 
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The suspendon, which was looked on as temporary, nu^t even 
be a financial loss to the Exchequer. 

Nottingham seems to have had a grant of the farm before 
1160; * Norwich claimed the privilege in 1158 but did not get 
it, except for a brief time, till 1194 at the earliest.* It is note* 
worthy that the boroughs of Ireland which were earliest fanned 
by their burgesses were Bristollian: Dublin, Limerick,* and 
Cork.* Newbury was at fee-farm in 1205,* Kingston in 1209,* 
Carlisle in i33t,' Derby in 1239," Portsmouth in 1239,* Baang- 
stoke tempore Henry m," Canterbury in 1334," Scarborough in 
1253,'* Rochester in 1265," and so on till we come to Woodstock, 
with its tiny fee-farm of four marks, in 1453," and Plymouth, an 
abbatial borough, in 1438.'* 

There were boroughs of much greater importance than Wood- 
stock or Plymouth which had no grant of the farm in fee at any 
time within our period. Leicester had none till 1589," and what 
it got then was rather fitful. Madox could find no trace of 
Reading's fee-farm rent " till the latter half of the sixteenth 
century. Liverpool illustrates those boroughs which had an 

■ Stevenson, Records cf Noltinfkam, i, p. 3. 

* Hudson and Tingey, Recerdt ^ Norviek, i, yp. zvi-svii. 
' LenihsD, Limerick, p. 47, a. iigy. 

* Cftulfidd, CouHcU Book cj Me Corporation of Cork, p. x. Eariy in the thii- 
teentfa centtliy. 

' Money, Newbury, p. 66, 

* Roots, Ckarler! of Kingston upon Thamet, p. 31. It may have been at fee- 
farm lemf. Heniy II: we Plac. Westmon. Abbr., p. 4- 

' Ferguson, Charters of Carlisle, pp. 3, 3. 

* C. C. R,, i, p. 96. 

' East, Portsmouth Records, p. 573. 

"> R. B., ii, p- 310: " donuDus Henricus rex . . . tndidit ad feodi finnam." 

■> Elton, Tenures of Kent, p. 160. 

» C. C. R., i, p. 417. 

" Ckarler of RMkesler, p. 4. 

" Ballud, Woodstock, p. 17. 

» H. M. C, Rep., g, pt. i, p. 37:1. 

« Bateson, Records of Leicester, iii, p. lix. 

" Reading had a grant of the Firnia Buigi (see Guildiog, Reading Records, ii, 
p. ji) but the date of the grant is unknown. Reat^ng was an andent borough, at 
first abbatial, which may account for the poor quality of its early records; later 
it was royal. The abbot nominated the master of the Gild Uerchant, which finally 
became the corporation and its master the mayor. 
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intennittent fann; it was granted the privilege for varying 
periods at varying intervals,* till finally it, like most other 
boroughs, bought out its lord. A few places still pay a fee-farm 
rent, sometimes to private persons to whose ancestors or legators 
the rent was granted by the crown.* 

It is plain that a grant of the farm in fee was a comparatively 
late feature of burgbal development. Burgage tenure would 
have been exactly what it was though not one dty or town in 
^gland had excluded the sherifi by marks of ^Iver and marks 
of gold. Valuable as was a grant of farm in fee as a means of 
maintaining personal hberty and buighal autonomy, it was no 
distinguishing mark of a borough; there were boroughs with 
it and boroughs without. Burgage tenure, on the other band, 
was such a mark, for every borough must have it, and it could 
not exist out^de a borough.' 

' See Bailies, Lherpoel, pp. 941 1^- ^ '3 Henry II it had & grant of the farm 
for four yevs for £10, in 1354 for ten yean for 50 ma^, and so on till Itrnf. Car. n, 
when the town bought out its lord. 

A few places were held by their burgesses in (ee though they could ahov no 
evidence of any grant. Probably they bad once made what at the time were siq>- 
poeed to be temporary arrangements with their lords, which were continued from 
year to year till they became customary. Such boroughs were usually baronial; 
barons' records were not so thorough as the king's. A change of lords mi^t bring 
trouble in such a case (sec Atcheson, Case of tie Borough 0} FelersfiM, pp. 13-15), 
but pn^Mbly in many baronial boroughs the custom was never infringed. 

■ This was the case at Chester (in 1S35} which paid its rent to the Marquis of 
Westminster, who had bought it from the crown iParliamailary Papers, 1835, 
xzvi, p. 1638). In 1SS7 the Finns Burgj at Doncaster, which was alienated cen- 
turies ago by the crown, and toward which went a few chief rents, was still being 
paid to a private person (Tomlinson, Doncaster, p. 33, note q, and p. 17, note h). 
The Treasury stiU receives the fee-farm rent from Grimsby (H. H. C, Rep., 14, 
pt 8, p. ui, a. 189s). 

' See Coke, Commentary upon LMOon, sec. nob d pass. See also Elton, 
Tenures of Ktnt, pp. t5i-i7B. The prior of Herton had held a messuage in Soutb- 
wark. Borough and teitement came separatdy into Henry VUI's hand; be 
granted the tenement along with hrnds in Essex, all to be held in free burgage. 
The tenant died intestate and his property was the subject of a [dea, during the 
procem of which the court held that lands outside a borough could not be held in 
burgage, and if so granted must be held in socage. See also C. /. M., Henry VII, 
i, p. 383, 7 Henry VII: " Two burgages in Hatherlegb, worth 3d., held ... in 
bee socage." 

Representation in Pariiament was, like a grant of the Firma Burp, a burgbal 
privilege and not a test or maA of a borou^. In some borou^, as Hereford and 
Cadiale, the limits of the pariiamentary and borough franchises were not cwncident. 
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Burgage Tenuse in Doicesday 

Though few of the records and sources, from which our con- 
clusions so far have been drawn, reach to within half a century 
of the Conquest, it does not follow that burgage tenure is of 
post-Conquest origin. As Maitland puts it, when the age of 
charters began it found a tenure established in the boroughs. 
The earUest charters are usually veiy brief; they merely confirm 
the customs of a borough without stating what these were. 
Then from a few charters making new boroughs of vills we 
learn some of the customs of the old. At a later period, in most 
cases, these customs began to be codified, often because some 
new borough, in adopting a customal, was careful that there 
should be no question as to what its laws really were.' How 
old are these customs, especially those which relate to tenure 
in the boroughs ? Domesday is an ancient record; it bears 
witness to many economic and legal features in King Edward's 
day and in King William's. What does it tell us concerning 
conditions of land-holding in the boroughs ? Not so much as 
one could wish, as far as individual boroughs are concerned.* 
Domesday is a * geld-book,' an eclectic geld-book at that; it 
has an eye single to taxation. Unless tenurial customs were 
revenue-producing, they got scant attention or none. Yet 
from various items, here a tittle and thae a little, some knowledge 
of burgage tenure in the Domesday era can be gained. 

As to borough customs in general there seems to have been no 
change from Edward's day to William's. This is sometimes 
distinctly stated, as at Dover,* Wallingford,* and Hereford.* 

' For instance the borgesses of Hereford g&thered together thdr customs 
tor the new burgesses of Hsverfordwest, and durged the latter £5 lot their 

* Except in s fen boroughs, «s Chester and YoA. See D. B., i, S. afisb, 198a. 
■ D. B., i, I. ia: " omnes hae consuetwHnes eiuit Ibi quando [«x Willdmus 

In Angliam vmlt." In this and the following quotations the ' customs ' nwy 
refer to both legal and finandal customs. 

* IKi., i, f. s6a: "Modo sunt in ipso burgo OHiauetudines omnes nt ante 
fuenint." 

' Ibid., i, f. 179a: " Modo habet rex dvltatem ... in dominio et aa^ct 
burgenscs . . . habent suas priorts consuetuiUnes." 



jdovGoot^lc 



ACCOMPANIMENTS AND COMPARISONS 1 59 

King Henry's part of Liber M^ton' (1103-15), an appendix 
as it were to Domesday, corroborates the evidence of the latter, 
eq>eciaUy in the matter of the burgage rent or landgable.' The 
method of compilation of Liber Winton' confirms Maitland's 
suggestion that in many of the items concerning boroughs in 
Domesday the landgable was often contained in the financial 
customs.* The only alternative to his opinion is that in many 
boroughs the bulk, or sometimes all, of the messuages paid no 
rent or gable whatever.' 

This gable, or more commonly landgable, was naturally a very 
important burghal feature to the compilers of King William's 
great rate-book; it ranked with other sources of revenue, such 
as profits of pleas, markets, and tolls. The lajidgable is some- 
times given as a lump sum, sometimes what each tenement must 
pay; at times the name a[q>ears without the amount.* bi such 
cases the occupying burgesses are often charged with it, as at 
Canterbury,* where, however, other dues than the landgable 
seem to have been included in the return.' Gable T. R. W. 
differed but little from gable T. R. E.,^ except where revolt 

■ It aboundi in radi itons u: " Domua . . . reddelwt xv d. de langabulo et 
omnes cutttKtudinea tempore R. B. Hodo G. tenet eun et fadt oonsuetudines 
sjmilares " (D. B., iv, Uber Winton', f. S). Fot other entries of the ume sort 
see S. 8, Sb, it, tib, etc The ' customs ' sic not legal but fiuandaL. 

* This record fdlowsthepUn of the Windiesteistreeti, and fttfintthelandgable 
b aeparately given for each house. Then the junxs, or the de^, tx probably 
both, got tired 01 in^Mtient^ the entries start at the end of a street in due fonn, 
' Ungabulum et alias consuetudines,' but soon ' ooutea consueL' creeps in and 
the totak go up; the lutdgable in such cases is certainly induded. 

■ In neaity every borough a varying nundier of messuages paid no landgable. 
Possibly some never paid nay, 

* ' Hawgahle ' b not used in Domesday or Liber Winton'. 

* D. B,, i, f. aa: " In dvitate Cantuaria habuit rex Edwardus I et i burgmaca 
reddentes gabluuL" 

* Ibid., i, f, sa: " Radulfus tenet alias zi masuns de episcopo in ipsa d^^tate 
[Canterbury] . . . et reddit jd s. ii d. i obolum." This seems much too high for 
tandgable alone. It was about 6d. for the average messuage in WIndiester, and 
that was bie^ 

* As at Fevensey {ibid., i, f. aob) wboe " T. R. E. fuenmt xxiiii burgenses in 
dominio regis et reddebant de gablo liiii s. vi d. . . . Modo habet ipse [Comit of 
Moctain] in dominio Ix burgenses reddenles xcdx s. de gabla" The gabte in each 
period averaged a bttle ara jd. for each motma. 



D.qit.zeaOvGoO<:^lc 



l6o BURGAGE TENURE IN ENGLAND 

or fortification had entailed waste,* and in nearly all these records 
it varied for each house.* 

Perhaps sd. or 6d. would not be far from the average land- 
gable in the boroughs of southern England. Except in Win- 
chester, however, very few messuages paid this amount. Most 
of the individual tandgables were much lower; a few very much 
higher,' though there was occasionally an apparent exception,* 
due probably to intrusion by mesne lords. At times toll and 
gable were given as a lump sum.* In the Confessor's day Oxford, 
Uke London, seems to have been at farm, but probably not fee- 
farm.* At Huntingdon' and Northampton' the rents were 
about the same as in the boroughs previously instanced, both 
in amoimt and variability. At the latter town there was ai^>ar- 
ently no difference in this respect between the French and the 
English borough. Nottingham's lan<^ble was of like sort.* 
With Hereford there appears another fashion as regards the bur- 

' D. B., i, t. 56a. " In burgo de Walingford habuit rex Edmidua viii viigatts 
Ume et in hb ennt cdzivi hagu reddentes zi libri de gablo. . . . Modo nmt in 
ipso buigo contuetudina omncs ut ante fuerunt, sed de hagis sunt liii minus, 
pro castello sunt viii dcstnictae." A (ew hsws might be destroyed, but " de snpa 
plus sunt zxii masurae fraodgeiiBe reddentes vi s. v d.," «n average of 3ld. tor eadi. 

* AsatPevensey(i).B.,i, I. aob) where there were rents otaod. each, i3d each, 
5 of >s. for all. and so on. At Wallingford {D. B., i, f. $6a,) at masurae paid tis. jd. 
for all, 10 montroc paid iis. lod. for all; 37 haws paid 358. for all, 6 ham paid 44d. 
for all; there were several messuages at 4d. each, ad eadi, and so on. 

' 6d was the average rent at Taunton T. R. E. " Ibi Iziiii buigenses reddentes 
rodis." {O. B., i, f. 87b). 

* See D. B., i, f. 143a. At Buckingham T. R. W. one burgess paid m. id. to Eari 
Hugh and sd. to the king, another n. to EmuU de Hesding and 3d. to the king, 
another m. 4d. to Hugh de Bolebec and ad. to the king, and 4 burgesses paid ». jd. 
to Manno Brito alone. The lower sums were probably the landgables proper. 

' Ibid., i, 1. 16K. " Burgus de Lewes T. R. E. reddebat vi libras et iiii sd. et 
iii obolosde gablo et de thdoneo "; there were 117 burgesses. 

* See ibid., i, f. 1548. The dty paid £30 and some hoitey for all customs. 
T. R. W. 10 mittuionti paid 3s: " Omnes sunt vastae praeter unani." 7 messuages 
paid 5s. 8d., 4 paid is. sd., etc. T. R. E. mural ' manuones ' were free of custom, 
" excepta eipeditione et muri reparatione." 

' Ibid., i, f- 103a. ao ' mansiones,' wluch had been destroyed to make way 
for the castle, bod rendered i6s. Sd. for all customs, an average of lod. 

* Ibid., i, i. 3198. 13 houses rendered 19s. 4d., a rendered i6d. each, i paid 4d., 
la paid 3B. for all, 4 paid 4s. for all, etc ^ 

' Ibid., i, f. aSoa. 11 domtu for 4s. 7d., 48 (or 36s., etc 
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gage rents; they were uniform in their incidence and somewhat 
higher than in the rest of the Domesday boroughs.* Shrews- 
bury may have had a landgable of like sort.* At York the land- 
gable was so low as to be practically uniform for each messuage,* 
but this unifonnity had nothing in common with the uniformity 
at Hereford. At Lincok * and Norwich ' as well as York this 
low and virtually uniform landgable was the same in the Con- 
fessor's day as in the later middle ages.' 

Cambridge shows exactly the same conditions in respect to 
the landgable during and before the Domesday era as centuries 
later. In Edward's reign and in William's there were messuages 
which pud none.' The gable and the financial customs were 
separated at Cambridge. The amounts, which were the same 
T. R. E. and T. R. W., were nearly equal ; if the same proportion 
held in other boroughs this may show that the gable was about 
half ' of all customs.' * The landgable was £7 two orae 2d. 
This is the ' high gable ' rental, which in 1483 was £7 as. Jd., 
and which, for Cambridge at least, affords complete proof for 
the age and incidence of the burgage rents. 

Domesday knows the burgess well. It does not know the 
burgage under that name; the common expression is masura 
or mansura, sometimes domus, sometimes mansio. All these 

> D. B., i, f. 179a. Within the wbUs each " integra masuni reddebst " 7)d., 
piobibly the gable, together with 4d. for hiring hones, and a few other trifles, the 
sum of bU these services being 90 dose to iid. that this Is probably the reason why 
Henford is supposed to have been among the later shilling boroughs. Masuraa 
without the walls paid only 3^. each. 

■ Ibid., i, f. ajaa. There were 351 buigenses and 353 domui; the total amount 
' de gablo ' waa £7 i6s. Sd., an average of a little over 7d. Nothing, however, la 
said of horae-hire or other incidental services. 

* Ibid; i, f. 398a. " cccc mansioses . . . reddunt meliores i d. et aliac minus." 
York a the largest borough which has a place in Domesday. 

* Und., i, f. 336a. " T. . . . habuit in dvitate zn mansiones . . . de una 
quaque mium denarium, ideat longabulum." 

' Ibid., ii, p. iiSa. The landgable is apparently id. for each measua^. 

* See also Yarmouth, D. B., ii, p. iiSa. 

' Ibid., i, t. 1898. Alan the eari had " v burgenses nichn reddentes." The 
Count of Moitain " habet iii masuras et ibi sunt iii buigenses qui T. R. E. redde- 
bant V s. viii d. i obolum, modo nidiU reddunt." 

* The common Domesday phrase b ' omnium consuetudiniun.' The customs 
at Cambridge were £7 (D. B., i, f. 189a). 
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tenns meant the same. Mansio seems to have beea the favorite 
in the north, as at Yoric and Lincoln.' At times burgensis is 
used in exactly the same sense as masura or domus, as at Leices- 
ter,* Stafford,* and Hertford;* each may owe the gable. A 
burgess might be even a fraction of a house or a house a fraction 
of a burgess, as at Huntingdon.* Not even a Domesday scribe 
was likely to mistake a burgess for a messuage. It seems there- 
fore where the terms burgensis and masura are used interchange- 
ably, as they were in many boroughs, that the rule was one 
buigess, one tenement.* In some towns, however, there were 
more houses than burgesses; and in many there is no statement 
as to comparative numbers. These instances and illustrations 
make it plain that the ' burgage tenement ' with its ' btu^;age 
rent ' existed in King Edward's day and probably long before it.' 
We have the low fixed rent called, before and long after the Con- 
quest, the gable or landgable, and Domesday shows clearly 
that the lands in the boroughs were held, not by leases nor in 
base tenure, but by this fixed heritable ' money-rent, and seldom 
by any additional service: this is burgage tenure.* The case 
for the landgable may be closed. It has surely proved its claim 
of ancient uninterrupted descent, 

Domesday has little to say of other matters touching the tenure, 
for they were seldom of financial importance. At times the 
scribes, a[^arently in idle moments, do note down parts of boi- 

' At Nottingham (see D. B., i, f . 180ft) the manne nuy hmve been a large hoUiiig 
containing smaller lub-boldingi, " iii maoNones in qmbus sedent d domus ": 
diewhere imuuie is the same as nHuvra. Terra occurs io liber Wiulou'. 

* D. B., t, t. ajoa: ' burgensis pettinet ' or ' domus pertinet.' 

* Ibid., i, [. 346a, bufgemit — mansio. 

* Ibid., i, f. I3»: " lU erant cxlvi burgenses in soca r^ Eduuardi. De his 
habet modo comes Alonus iii domos." 

' Ibid., i, t. 903a: " sunt od burgenses dimidio domus minus." 

* See ibid., i, f. iiqs, etc.: "T. R. E. fuerunt in Northantone in dominio 
r^s Ix burgenses habentes totidem mansones." 

' As ' burgagium ' is not used in Domesday there is no place for ' burgage 
cent '; this term is viftually unknown in the older boroughs all through the noddle 
age* 

* Relief is not paid except (or inheritance. It is found in some of the oompata- 
tively less free Domesday boroughs. 

> Sec F. W. Maitland, Domesday Book and Beyond (Cambridge, iSg;), pp. igi- 
i9g. There wu even something tike the fee-farm rent at London and Ozfixd. 
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ough customs, as those of Dover and Chester,' while the detailed 
Newcastle customal dates from Henry I's reign.* Such customs 
do not grow up in a night, unless it be the night of history. 
Were the older urban communities ever affected by the feudal 
incidents ? By only those ^parently which had Saxon proto- 
types, as relief for heriot, and even heiiot existed in by no means 
all the boroughs. Do freedom of sale and devise antedate the 
Conquest ? They certainly do for bookland ; they certainly 
did not come with the Normans.' 

The conviction which is borne in by a survey of tenurial 
burghal institutions in the Domesday era is, that when the 
country at large was passing under the yoke of feudalism, the 
boroughs retained and later developed their tenurial hberties; 
that this development, fostered in many towns by the com- 
mercial spirit, had reached a stage in the eleventh century of 
sufficient strength to save the boroughs from the feudalization 
which was then overspreading the land, the predominance 
of which was hastened and assured by the incoming of the 
Normans. But that conditions of land transfer in the pre- 
Conquest boroughs had attuned or even approximated the degree 
of freedom which is found in such a place as Cambridge in the 
twelfth and thirteenth centuries is quite improbable, for there 
was no demand for such freedom. 

Sale there was at times however. At Hereford Peter of 
Valongies (Valognes) had bought houses from Ulwi of Hatfield, 
who was free to assign or sell them.* All the houses in Hereford 
were alienable, but not freely alienable; sale must have the 
consent of the praeposUus* Sale lay under no restriction at 
Torskey,* and at Lincoln was hampered only by the kin's retrait? 

' S«eD.B.,i,ff. i»uid»6ab. • See Stubbs.SefarfCiwfarj.pp. iio-iia. 

' FoTBUivivalof this term ace Elton, Tmarti of KenI, p. 161. The 'bookland' 
of AUied's law (cap. 41) seems to be exactly the same as the ' land of puidiase ' 
of the twdfth and later centuries. 

• D. B., i, I i3aa. 

* IbU., i, f. 179a. The tUrd penny was due him uvdl. 

' lUd., i, f. 337a: " quicunque eonun mansionem in eadem villa habd»t Deque 
intiaos neque eiiens tbeloneum dabat." Probably the reference is to ' Outpeimy 
and Inpeni^ ' and not to mai^et toDs. 

' IM., i, f. 336a. Huh could be evaded with the king's consent. 



. Goot^ Ic 



164 BURGAGE TENURE IN ENGLAND 

At Chester delay in the payment of the tandgable entailed an 
amend of los.; default cost a burgess his tenement.* At 
Gloucester nearly half the tenements seem to have changed 
holders thioi^h sale in the days of William the Red.* 

Heriot and relief seem to have been most common on the 
Welsh border; the former was an incident at garrison towns 
such as Hereford * and Shrewsbury,* the latter at Chester.* 
Elsewhere relief and heriot, when they existed at all,* seem to 
have been paid by a small and perhaps aristocratic number of 
burgesses.' The heriot was that of the law of King Canute. 
In the Confessor's reign marriage is foimd at Shrewsbury only.* 
Forfeiture, in Dover at least, was pecuhar; only half a felon's 
tenement was taken by the king.* That this was the common 
burghal practice is unlikely; both before and after the Conquest he 
who forfeits, forfeits all." In both Edward's day and William's, 
especially at such boroughs as Canterbury and Dover, there was 
aristocratic holdership, some of which seems to have been mesne, 

' D. B., i, 1. 163b. The rule b neuly sU the borouglu. Until the borough 
obtained a grant of the faim in fee the lord got ludi a tenement. At Herefotd 
(JMd., i, [. 179a) the pratpotitttt must get another and 9c4veat tenant, u at Uttox- 
eter in the thirteenth centuiy and at Agardsky in the fifteenth. 

■ Cole, fimteitrfAbflnuetmCbMccUer, p. riv (return erf the landgavd, a. 1096- 
iioi). Tltere were 100 bugessea in the king's demeane, 97 dwdling on thur 
own inheritance and 97 in bousca wtuch they bad bought. 

* D. B., i, f. 179a. At the death of a burgess vho bad served as a horseman the 
king took both hone and arms; if asafoot-siddier, theberiotwascommutedforioa. 

< lUd., i, f. asia. At the death of a buisess " In dcnniiiio le^ " the king took 
los. This is called relief; it seems to have been a cmninutatioa for beriot. 

* Ibid., i, f. a6ab: " Qui terrom suam vel propirtqui sui rdevare vcdefaat x a. 
dabat." 

■ Which is not the rule. At York (D. B., i, f. 198b) " burgenses . . . n(« dant 
rdevBtionem." 

' As at Cambridge (D. £., i, f. 189a) where Pioot the sheriff had £8, a palfrey, 
" et unius militia anna," " de harieta Lagemarmorum." This i* a combination 
of both inddents. 

* D. B., i, f. 352a: " Mulier acd[nens quocunque modo maritum si vidua erat 
dabat r^ ix s. 9 pueUa x s." 

* Ihid.,'\,t. la:" De ilia maturaquam tenet Rarmulfus . . . quae fuit cujusdam 
exulis I' utlage ' a overwritten] . . . dimidia terra est regis." What b^ipened 
to the other half F 

I* In Alfred's law, c^. 10, there is forfatuie of half to the king, but it was merdy 
half the ' wer ' and then only when the slain man was kinless. 
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and practically none lowest. Aristocratic holdings seem rela- 
tively smaller in the Nonnan than in any other period, for so 
many towns passed into the royal demesne and so many terri- 
torial lords lost thdr possessions, that the king became lord of 
all the important boroughs, and of a large majority of the mes- 
suages therein. 

Of all the burghal features here treated, commonest, clearest, 
and of lineage unbroken from the earliest period, is the landgable, 
whose difference in character, though not in kind, causes the 
older boroughs to fall into two general classes: one where the 
landgable was about the same for each tenement; the other 
where wide variations occxa. Hie gable is low in both classes; 
and there were rents of a shilling, but no filing boroughs. 
In the first class come most of the boroughs of the Danelaw, 
with the older boroughs of the shires, as far as we know them; 
even London seems to belong to this class. That is, the bulk of 
the boroughs held by the Danes and those which were founded 
to resist them, or fortified against them where already existing, 
were tenurially of the same order.* In the second class came 
such a town as Cambridge * where the average ' high gable ' 
of id. or 3d. is found side by side with rents of 3s. or 4s. all 
through the middle ages.' 

The most reasonable explanation for this inequality seems to 
lie in accumulation of masuras, the rents, which were possibly 
tmequal from the first, accumulating with them. By subsequent 
divisions of land but not of rents, several masuras would become 
free from payment of gable,* while others paid a rent out of pro- 
portion to their size; such messuages, however, would be com- 
paratively few. This is exactiy the condition which was prevalent 
at Cambridge and elsewhere,* and which might have obtained, 

* AnyoiK not delirious with Roman fever knows thu tlie Lmdon of oontinuoiu 
histoiy dates from the period of the Danish won. 

* 1 have taken Cambridge as an Olustiaticoi intentionally and u the main tacep- 
Ion to the rule in the Danelaw. 

,' Domesday (or the eleventh centuiy; Rohili Bundredertait for the thirteenth 
cmtuiy; Cockier, Cambridte, for the fifteenth. 

* Possibly there were tenements which had never paid gable. 

' As at Oxford. At Cambridge the exceeding fluidity of realty exaggerated the 
inequalities of the landgable. 
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snd did obtain to some small extent, in the boroughs of our 
first class, had not their later foundation or develc^namt/ 
together with the desire to induce settlement, caused the adoption 
of a perhaps symbolic rent so low as to be practically uniform, 
the customary penny hawgable.* It b unlikely that Henry de 
Lacy ever heard of the Alderman of Merda, but the causes which 
induced him, when founding Denbigh, to r^lace the usual shilling 
rent of the created banxiial borough with the penny landgable 
of Lincoln may have been in part the same as those which in- 
fluenced Alfred's son-in-law when making strongholds in the 
Midlands. 

English Bdsgage Tenuke and the Laws of Breteuo, 
While the tenure in the older boroughs of England is plainly 
an institution of native growth, there was a group, or rather 
there were several groups, of towns where the conditions of 
land-holding bore the marks of a greater or lesser amount of 
foreign influence. This out^de influence, with the boroughs 
in which it is (or is su[qx>sed to be) found, has been made the 
subject of what may be thought rather unnecessarily detailed 
treatment, the lack of consequence and small effectiveness of 
these boroughs being considered, under the title " The Laws of 
Breteuil," * 

Breteuil was a Norman viiie of no particular importance, 
whose innocent young Ufe came to a sudden and violent close, 

' York, Lincoln, etc., and even London were wuted by tlie Danes snd hid 
virtually to start anew. 

■ There has been suggested another expUnation for low and variable rents whose 
only defect is that it docs not explain; this is that some lord of a manor made a 
borough piecemeal. In the latter middle agta there were illustrations of this 
ptoctM at Plyinpton and Dartmouth. The lord gave messuages at vaiying renta, 
hardly any two bnng the same, and continued to do so at Plyn^ton long after he 
had granted the farm in fee to the butgessca (see C. C. R., a, p. 303). At Dartmouth 
there seems to have been a borough already in existence to wlucb the lord was 
making additions; the rents varied approximatdy accorcbng to the value of the 
tenements and were seldom the some. But in such a borough as Cambridge there 
were too many lords, too many equal rents and houses with no rents, and too great 
a diqjToportion between the value of a tenement and its gable f<Hr this exidanation 
to suffice. Plymouth and Dartmouth are abnormal anyway; when in the twdfth 
or the thirteenth century a lord wished to start a borough he did so at a attakt. 

' Miis M. Bateson, in EnfUsh Bisleritai Review, vols, xv, xvL 
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and whose laws or customs exist only as they have been more or 
less imperfectly copied into the charters and customals of those 
towns which professedly received them; from these sources 
Miss M. Bateson, the writer of the series of articles in question, 
has reconstructed the ' Bretollian Laws,' at least as to their 
purport. It is seldom safe, in England especially, to take literally 
the statement that one borough had the laws of another. Claims 
of like customs there certainly were, and often the leadii^ likeness 
was the claim, thoi^ sometimes the resemblance was almost 
exact as at Bristol and Dublin with its followers; sometimes, 
as at Winchester and Gloucester, there was identity without any 
ckun.' A glance at the boroughs in Miss Bateson 's list is enough 
to show that they differed widely, in respect to their tenurial 
customs, among themselves; in many a charter the term Laws of 
BreteuH seems to have meant only what the grantor or grantees 
knew of them; cert^nly it did not always mean the same things. 
With some exceptions the boroughs in question are found in 
Ireland or on the Welsh marches. They are chartered and most 
of them are created boroughs, looking back to some baron as 
foimder. In boroughs neither created nor baronial, as Hereford 
and Shrewsbury,* Miss Bateson's opinion was that the privileges 
given to the knot of Norman traders, who formed a bourg near 
the royal castle, spread into the long and previously settled 
English borough, — though in respect to the tenure the spresiding 
was exactly the other way.* She concluded, with like or equal 
logic, that the term burgage tenure, originating with these Nommn 
bom-gs, spread from them to the older boroughs, " where already, 
in the king's gafol, there was a low payment made by each house, 
which could not easily be differentiated from a rent." * 

' Professor Charies Gross (" The A£BUatioD of English Boroughs," printed as on 
^ipcDiUx to The Giid Merchaul (1890), i, pp. 341-381) shows hon little meaning 
there often was in the term ' derived liberties,' particularly in England. Cus- 
tomals virtually identical in one century might di&ei widdy in the next. Witness 
the oouise of sale and devise. 

■ Both of which Miss Bateson daims as Bretollian. 

■ Borougb-English and devise (of purchase) became common to all Shrewsbury. 
The former custom was called there the ' Hock-Day ' tenure. 

' Miss M. Bateson, in EnfUsh Huloricat Jteman, svi, p. 345. In other words, 
Miss Bateson made English burgage tenure an institution of Norman origin. 
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It is scarcely surprising that the gafol, or gable, ' could not 
eaaly be differentiated from a rent,' for no one has yet been able 
to distinguish between a thing and itself. The gafol is the rent; 
it was the rent in the Confessor's day, in the Conqueror's reign, 
and in that of his youngest son,' whether at Cambridge as a lump 
sum called the landgable, or at Winchester and Lincoln as a rent 
due from the individual urban tenement. That the term burgage 
tentu% is French is undoubtedly true, but not particularly odd 
in view of the fact that most of the terms of the land laws are 
French. That the older boroughs adopted this name, though at 
a late period as a rule, is also true, but proves nothing as to age 
or source of the tenure. Free urban tenure, like the law, is older 
than its technical tenns: English law and legal institutions 
started a few years before the Conquest. In the Domesday era 
the term burgage was not apparently in use in any borough, 
Ei^lish or Anglo-French, and in Henry I's day there was but a 
s\^gestion of it at Winchester, yet in both periods there were 
French and English boroughs side by side at Hereford, Notting- 
ham, and other towns. Domesday tells us that each section 
at Hereford had its own customs; * that those of the French viUe 
should be Norman is not wonderful. Instead, however, of the 
extension of Norman tenurial customs into the F-ngli<th part of 
the borough, which Miss Bateson imagines, it is very evident 
that the ^reading was the other way. For example, devise, 
unknown in Normandy, became a common Hereford custom. 

In regard to the basic facts on which this Bretollian theory is 
founded there is no question. Certain boroughs in En^and and 
Ireland, not (me of which was of any importance at any time 
during the mediaeval period, started under Noiman lords and with 
Norman customs,* or at least a claim of having such customs. 
Of these, according to Miss Bateson, the following were taken 
bodily from the tenurial laws of Breteuil: — 

' See Domesday and libec Wiaton'; also Mr. J. H. Round's essay "Dui^dd and 
the Finance of DomeMlay," in Domesday StHdits (edited by P. E. Dovt), i, pp. 
77-141, where he ihows this to be the case with his usual vigorous Mid scboUdy 

* The refeience seems to be to all sorts of customs, not f*"'"""* customs merely. 
' For the Ttconstructed Bieteuil cust(»iial, or rather Mbs Bateton's idea tbettot, 
■ee En^iik BkloHctU Rtfiem, xv, pp. 754-757. 
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(i) A chase giving the size of the original burgage} In fact the 
claxises in these charters seldom mentioned the size of the burgage 
at all; that was left to the bui^esses. What the charters specified 
was the amount of land in the fields accompanying each bui^age. 
Nor did the fomiders of the boroughs in Ireland necessarily get 
the idea from Breteuil; an identical method was followed when 
Bristollian boroughs were founded in the same country and at the 
same time.* In any event, when a borough was created, especially 
in wild Ireland, what else could its creator do in regard to land ? 
If all that a bui^ess might acquire should be held under burgage 
tenure where was the tenure to stop ? Strictly there would 
be no limit. When de Lacy made Congleton a borough he let 
all the land the burgesses could gain be held in free biu^age, but 
his men with their holdings were there already, and outlying 
manors probably fixed the borough bounds. Henry the Fowler 
used this idea of a definite assignment of land with each tenement, 
yet he did not get it from Breteuil. However, had the grants of 
land with each burgage in the Bretollian boroughs been even 
approximately equal, and equal to the grant at Breteiiil, it mi^t 
perhaps be assumed that the custom of that Norman town had 
served as a precedent. Instead, however, of being uniform the 
assigned amounts of land varied from half an acre to seven acres, — 
and, furthermore, no one knows how much land went with each 
burgage at Breteuil! 

(2) An entrance or departure fee into or from a burgage or a 
borough* This incident existed at some of the Bretollian bor- 
oughs in Ei^land. It is found also at Norwich, whose tenurial 
customs were certainly not those of Breteuil; while in the most 

■ Miss Bateson uses this eiprcssioD, ' size of the burgage,' in a wholly different 
way fram that In which I have used it in previous pages (see pp. 94 et seq., 99, 
101). When the mediaeval burgess spolte of his burgage, or rather messuage, he 
did Dot otdinarily include his acre-strips. Undn the heading " Hie Nature of the 
Burgage" an attempt was made (see pp. 99 et iiq.) to discuss the question (as Miss 
Bateson raised it) and the conclusion reached was that the specific number 
of acres of the charters was granted with each burgage, came under the burgage 
tenure but was never con^dered as part of any particular burgage (save poeubly in 
two instances), and paid no burgage rent. 

■ See the charter to Rathcool, Gale, Cordate 5yffeMo//rcIaiftf,app., p. X. 

■ What we have called ' i^venny and outpenny.' See pp. 57, 117. 
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BretoUJan of all the boroughs, those of Ireland, no such fee was 
ever known.^ 

(3) A clause guaranteeing freedom from marriage. As marriage 
was unknown in both Norman villes ' and English borou^,* 
this clause needs no discussion.* 

(4) Retrait Lignager. There was not the smallest necxsdty 
for borrowing this custom from Breteuil, when it was common 
not only to England but to all northern and western Europe.* 

(5) Alienation fees. The cMm of a Bretollian origin for this 
incident, when fixed, and only then, seems to be well made. 
The ultra-Bretollian boroughs of Ireland, however, never knew a 
fee at alienation.* 

(6) The uniform sfniling rent. Of all these Bretolhan tenurial 
customs, almost the only one which Miss Bateson has shown to 
be common to the BretoUian boroughs is the unifonn twelve- 
penny burgage rent. However this rent of a Norman shilling ^ 
existed in boroughs in both Ireland and England ' which so far 
from having the laws of Breteuil did not receive Norman laws 
of any sort.' Yet on this uniform rent of a shilling hang all the 
teniirial laws of Breteuil, and from it, in Miss Bateson's opinion, 

I The fee probably comes iroat i> foTeign source, however, even in Noiwich, 
where there was more or less Frendi influence. 

* GfDesUl, La Tenure at Sourgage, pp. 11, iS-iq. 

' T. R. E., there was something like it at Shrewsbury only. See p. 164, note S. 

' See p. II Cor Marriage. 

> Furthermore its time limit and the procedure in the matter oE its enforcement 
in the Bretollian boroughs were English rather than Norman. See below, r). 173, 
174- 

* To these six main pdnts which Miss Bateson seized on as Bretollian she 
added a few others of rare occurrence and trivial consequence. Oite concems 
the supposition that a burgess who hu sold his burgage ' will continue to live in 
the town,' and another rdates to the rebuilding of a destroyed burgage. 

^ Rents of this amount were common in Normandy. At Vemeuil the rent of 
iid. did not increase with the number of houses, just as in the English Brettdlian 
boroughs, but in this connection there were contradictory statements in the Norman 
charters. 

* Waterford and Pontefract to wit; the former having Bristol and Dublin 
customs, the lalter having those of Grimsby. See Parliamentary Papers, 1S35, 
XIV, p. 1673. 

* Cardiff was one of the boroughs with Noiman but not BretoUian customs. 
Its burgage rents were iid. each. 
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arose the idea of a unifonn tenure,' a concluaon worth neither 
denial nor dispute.* 

Such was the ' unifonnity of tenure ' which has been supposed 
to have resulted from a gift of the laws of Breteuil, and whose 
influence has been thought sufficient to lend a name to the tenure 
in the older boroughs. As far as Breteuil itself was concerned 
it is unlikely that it lent even that. The actual state of affairs 
seems to have been as follows. Those boroughs founded by barons 
during the Norman period as BretoUian boroughs, and settled 
mainly by Norman burgesses, probably did have the laws of 
Breteuil if their charters or customals so stated; such boroughs, 
however, were very few. Those founded at a later period seem 
to have had only parts of the BretoUian laws, and not important 
parts at that; their founders, knowing but portions of the laws 
of the little ville, and those portions only by repute, apparently 
filled in the gaps with Norman customs in general. If, however, 
the more inclusive ' Norman ' be substituted for ' BretoUian,' 
the tenure in these baronially-founded semi-foreign little boroughs 
was uniform in respect to a custom vastly more important than 
any of the points of resemblance so carefully enumerated by 
Miss Bateson, — more important even than such a weighty 
matter as the twelvepenny burgage rent, — there was neither 
sale of inheritance * nor devise of either sort of realty in Norman 
villes, and in those boroi^hs of England and Ireland which pro- 
fessedly had Norman customs. Concerning freedom of devise, 
the most important legal feature of English burgage tenure,* 
Miss Bateson seems to have known nothing whatever. Without 
attemptii^ to underrate Norman influence in general in English 
boroughs, we may say that it did not affect the tenure at all except 
in unimportant towns which formed a group apart, and that in 

> EufUsk Bistoriad Review, xvi, pp. 345-344. 

* Even on the negative ude, as It were, these BretoUian boroughs varied, 
not only from theii supposed original but among themselves. There was no heriot 
noc reliel at Breteuil apparently. There was, however, at such imitative boroughs 
as Manchester, Stockport, Salford, Oswestry, and other towns which were or 
claimed to be BretoUian. Miss Bateson con^dered Denbigh a BretoUian botou^ 
Such of its tenurial customs as are known were English or Gascon. 

* Sale in need crept into a few BretoUian boroughs in England. 

* Bracton and Littleton so considered it. 
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some even of these it was overcome in time by freer EngHsh 
custom.' 

Urban Tenurx at Nokmandy, the Netherlands, 
AND Germany 
Whatever the influence which the customs of a angle Norman 
viUe or of all the towns of Normandy exercised on the tenure of 
some small English boroughs, a short acrotmt of urban tenure, 
in regions where Germanic land laws held, may serve to bring 
into relief the resemblances and differences of this tenure in the 
countries to which, radally and geographically, England k most 
closely allied. 

In Normandy * one who held in burgage was not subject to the 
feudal aids; so decided the Exchequer of Normandy in the thir- 
teenth century.' Homage was not done nor fealty sworn.* 
Relief* and lods et ventes were incidents of the tenure in apparently 
a minority of the viUes.^ According to the coutume reformie 
relief seems to have been usually "3 sols pour mansions, masuies, 
et manoirs " containing less than an acre, and M. G£nestal con- 
sders that, as most burgages were of this sort, relief was in general 
3 sols for each.* Lods et ventes, thou^ called the tretzieme, were 
really one-twelfth.' There were also fixed alienation fees; at 
Flers this fee was four denier s toumois at each sale; ' at Monti- 

' To wit, sale of inheritance appeared in such boroughs as Altrin^um and 
Rhuddlan, and even {ree devise in the former. Poesibly the very limited deviae 
at Manchestei was imitative of a tempanry custom of the (lee non-militaiy tenure 
outside the mliet in Nonnandy. 

■ Our authority is Gtoestal, La Tenure en Bovrgage: Sivde j«r la ProfriiU 
Ponciire dans lei Villet Nortnands. The oida of the foUowing account will be the 
order of M. Gfoestal's worii, to the purport of which we trust we shall do no injustice. 

' Ginestal, La Tenure, p. it, a. 113Q. A demand had been made on the bour- 
getUB ol Haie du Theil for an ' aide de mariage.' 

* Ibid., p. 64. M. Ginestal states this on the authority of the amtumt at the 
■izteenth century. 

* Ibid., pp. 31-33- TheM incidents are dealt with together and somewhat mcnv 
vaguely than one could wish. 

* tbid., p. 1 15. At Havre relief was ' 3 ac^ toumtMS.' 
' Ibid., p. 60. S)% of the price paid, says our author. 

* Ibid., p. 115. Though rdief was owed at Havre there was no alienation fee. 
This, like many of the examples which M. Ginestal was obliged to use, b oE very 
late dale. Havre was founded by Frands I. 
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villiers there were relief and lods el venles,' and in addition some 
burgages owed villein service or corvie.* 

Retrait Ugnager apparently existed in all towns, but the period 
of its effectiveness was limited to the interval between public 
announcement of the sale and payment of the price agreed on, 
an interval supposed to be a prescriptio de hora and less than a 
day; in the sixteenth century this interval became forty days.* 
Dower rights were confined to ' acquits ' and seem to have been 
half of such burgages.* Id the Norman towns there was one sort 
of tenement which had no English rounterpart, in theory at least, 
the franc alleu, or allod.' Such tenements, owing no services 
and having no lords, were found mainly in the older towns, as 
Rouen, Caen, and Bayeux.* In the villes of Normandy, as in 
other towns of northern Europe, a few biu:gages owed rents 
expressed in tenns of hens; ' the usual rent, however, was in money, 
and, at least in chartered and created villes, was conunonly isd.' 

' GfoaUl, La Taaut en Bowgage, p. 116. Not all the burgages were liable to 
them. 

* Ibid., p. 119. A small amount of vOlein service, luch as a few days' moA. at 
harvest, existed till the Domesday era at one or two towns 00 the Welsh border. 
See also Ballard, BriUsk Borough Ckarlers, pp. 94 f. 

* Gjnestal, La Tenure en Bourgage, pp. 35, Si. The forty day period is that 
of the MuJunu r^omUe. This movement toward greater restrictton in Normandy 
may be aunpared with the change from restriction to freedom in England, Ger- 
many, and the Netherlands. Wat it due to French influence after 1303 ? 

■ Ibid., pp. 35-47. M. GCnestaJ gives much space and attention to this subject 
and that of ' droits successoral ' (UAd., pp. 47-55), subjects pertaining rather to 
Intestacy, were it not that realty descended in no other way in the Norman mUts. 

' In the English boroughs there were many tenements which owed neither 
lent nor service, but the lord of the borough was their lord. The distinction be- 
tween these and the ' franra alleux ' is one of theory and descent. 

* md., p. 119; Legras, Le Bourgagi de Caen, pp. 116-117. Some of the 
Kcordsquoted by M.Ginestal remind one of the items in Domesday; for instance 
a certain chitelain gave to a church in Louviers " unum burgensem cum suis 
tenementis " (La Tenure, p. 97) — though burgage tenure was always free tenure 
— just as in England lords have burgesses of lod., and so on. 

' G&iestal, La Tenure en Bourgage, p. 99. Cf. Leicester and Portsmouth. 

* At Sl Lener it was 4d. for ti (t. of frontage (iiiJ., p. 100), which recalls the 
11 ft. limit at Preston. In the fifteenth century the rule for rental and divisitoi 
(M. G&iestal is probably speaking of created villet. Sec pp. 98-too was generally 
as follows. The whole area of the viUe was in large blocks, masurae, which were 
usually divided into lots, each with its house and curtilage, but the sbiUing tents 
lay on the masurae, which might or might not be of equal size, while each holder 
of a subdivigion paid his part. 
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In general this rent of a shilling seems to have been consideted 
the outward dgn of tenure in burgage.' Devise was unknown,* 
and escheat was the lord's when there failed an hdr within the 
seventh degree.* 

From M. G^estal's account, rather than the above brief 
description, it seems that not only was Breteuil typical of the 
Norman bourgs, but that almost any other bourg would have served 
equally well as a type. Most of them were apparently created, 
and had neither the freedom of Rouen and Bayeux, nor the 
villein service of some smaller towns.* Relief and alienation 
fees were different from the rorresponding incidents in England,* 
and appear to have been much commoner, particularly the latter. 
Retrait lignager in the Norman villes seems to have been unique 
in respect to the narrow time-limit for the kinsmen's claim; in 
Ei^land and Germany such a claim might be deferred for a year 
and a day.* Sale in need and other expedients for evading the 
kin's retrait seem to have been unknown in Norman towns.* 

1 Gjneaul, La Ttimre m Bourgagc, p. io8. At Montivillieii, however, the rent 
of B masun was iid. uid eiuli holder of a half-mosim paid sid. {iAid., p. 103). 
M. GJnestal nas well aware of the contiadictoiy diarters given by Heniy II of 
Englaad, the one to Venvuil, theother toPontonoD(tMi., p. io6),but shows that, 
though in some kUm (as Pootonon) each new burgage, formed by subdivisim, 
must pay tid., the rule of the bulling rent for each masuia, a rent never to be 
iocreased or lesHned, was the custom of Noimandy. 

' Ibid., p. 179. 

' Ibid., p. 139. Probably M. G^natal mesns the seventh degree of rdadcaship 
according to Roman law. At fantaliring half-burghal Kingsthoipe the linut of 
kinship in respect to preemption was the fourth degree (see Glover, KingsAarpiaaa, 
p. 41). This Germanic fourth is the same as the Roman seventh. 

' It seems unfortunate that no more is known of these older Norman Mtbi. 
Probably the Domesday scribes got the name ' masura ' therefrom, thou^ in 
Bayeux it could no more have been the artificial maiuta of the bottrgs than it was in 
Bath. 

* See text, p. 54. In Normaqdy the fixed alienation fee was the exception, 
loda tt venla of raie-twelfth were the rule. 

* In the period during which comparisons are of any value retrait in the Norman 
wilk) was less than a day. Or is M. Gfnestal referring merely to the time-limit 
of court process ? (See Northampton, p. 116.) Even as such, the interval seems 
■mall. He says nothing of year and day concerning this, but it seems be if the term 
mutt have been known to the Iris oHcien covlumt of c. iMo. 

' Or does M. G^nestal omit to mention them t Sale in need existed in boroughs 
in England having Norman cusb^ns. 
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On the whole the tenure in Normandy was far less free and much 
more rigid than the tenure in England. 

The tenure in the nlles neuves of southern France resembled 
that of the Norman bourgs, except that it seems somewhat freer. 
Perhaps it is better to say that it resembled the tenure in, created 
towns in general, common conditions having produced the same 
results everywhere in northern Europe.' In the bastides rents 
were often separate for building-lot, garden, and land in the fields.* 
Lods et ventes were apparently unknown.' 

Like other Low Country institutions, urban tenure in the 
Netherlands was both early and rapid in development; but it 
differed little from burgage tenure in England. In the Flemish 
cities, particularly in Ghent, the land was the original tenement; 
at an early date it and the house thereon were often separately 
held.* Many areae or mansioms ' were allodial; some were held 
by rents, which seem often to have varied with the desirability 
of the tenement.* The tenure in Ghent was heterogeneous, 
but the noble or episcopal lord often had his holdings in one 
block. During the eighty years preceding the first quarter of 
the twelfth century many a lord remitted the rents to his 

' Our authority for the bastida is A. Curie SeimbTcs's Eisai sur let Bastida. 
Just as Edwud I allowed the new burgesses of Overton to use his wood to build 
their houses, so we find the same tight granted to the settleis of the bastida (Curie 
^''''■''■^i P- >55)' Such houses must be built withia a year, as a rule (ibid., p. 170). 
Several examples of this privilege in England are given in Ballaid, Brilish Boroufft 
CkarUri. pp. 54-57. 

E. A. Lewis, Tke Mediaetal Boroutht of Snavdonia, yp. 30, 61, notes the par- 
allelism between the baitida aod the English garrison boroughs of North Wales. 

■ See Curie Sdmbres, Eisai sar la Bastida, p. 167. At Grenade the rent of a 
lotwassd.olagaidenjd., of anor^nlof land lod. At Aitbez tbt maisotu {i. e., 
lots) were 5 brasses by to braisa (about 30 ft. by 60 ft.). At Gimont aod Solomiac 
the maisons were 5 brasses by 14 brasses and the gaTdeoa a quarter-iir^««t each; 
the rent of a maison (or lot) was 6d., of a garden, 3d., of an orptnt of land i«l. 
The average frontage of a lot was 5 to 6 metres, its depth was variable. 

* Des Marez, ProfrUU Foncifre m Flattdre, p. 3. 

* The common term in the eariy period, when the lord's lands were filling up 
with merchants and handworicers, seems to have been one of these. See Aid., 
pp. 14, 89. 

* Ibid., p. 14: " secundum poeitionem n 
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burgesses.' During the early period there seems to have beai 
much traffic in these atlods by prescription and allods by grant. 
Then, through subdivision among a growing population, they 
were cut up into tenements, usually for a rent, smaU parts (still 
allodial) remaining as the possession of an aristocratic bour- 
geoi^e.* 

Alienation fees had been due in some cities, mainly at sales of 
church-owned tenements; but the dty of Ghent took these fees 
and added them to its registration charges. In some dties, as 
Arras, a fee for registration was charged which resembled strongly 
some of the enrolment fees in the Cinque Ports.* This was 
merely a means of taxation, but may have been the revival of an 
old custom in the modem shape of a succession-duty.* Rents 
were high and variable; shillings, not pence.* Registration of 
deeds, when a tenement other than an allod was sold, was enforced 
through publicity.* In one of the suburbs of Ghent, where the 
church was groundlord, the right to take a heriot tasted till the 
fifteenth centiuy: it is doubtful whether this incident ever existed 
in the dty proper.' Relief also existed in some of the suburbs 
of the same dty, more particularly those which had grown up 
on abbey lands; the usual ainoimt was one year's rent of the 
tenement.' 

In Ghent, as in some other continental dties, while the owner- 
ship of the land remained with the lord, the house was considered 
the property of its builder, and as such was a subject of commerce 
and of separate transfer.* As in many English boroughs, there 

' Dcs Marez, PropritU Fondirten Fltttidre, p. 13; between 1037 and iin>. 
Thb would vinually make such teDements aUods. Houses in Ghent (.ibid., p. 37) 
still bear the ioscription of aUodislism, " Free Hoiae, Free Earth." 

' Ibid., pp. 44~SO> iS"- 

* Ibid., p. 106. The fee was 4d. in the pound trcun the buytt and id. from the 
seller when an inheritance was sold, a. 135S. 

* This is unlifcely, however, for even clerical exaction of alienation fees bad dis- 
appeared long before. See ibid., p. 106. 

* Ibid., pp. 137-138. 
•/Wrf., p. iss- 

' Ibid., p. 307. There was no mention of heriot in the charter of 1174. 
■ Ibid., p. 194. 

* Ibid., p, 231. Says M. Des Marez, " the house is a movable," as much as 
" fa table et Its bancs." Some houses seem to have been very movaUe when their 
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was a limit beyond which a messuage might not lie fresh.' Retrait 
ligrtager and retrait fiodal, or what was left of them, were officially 
abolished at Ghent in the twelfth century;' the former lasted 
longer in smaller dties,' the latter was never known in the old 
dty of Ghent.* In the fourteenth century letting for short tenns 
became common in the Flemish dties.* 

The leading peculiarities of urban tenure in the Low Countries 
were its freedom from restriction, its precodousness, and its 
disorderliness. Thoi^ almost all the inddents whidi were 
features of urban tenure anywhere could be found in the dties 
of the Netherlands, they lay only on isolated tenements or blocks 
of tenements absorbed in the growing metropolitan area.* Dis- 
tricts so annexed to the dty sometimes brought their burdens 
with them, but did not long ret^ them; the retention of inddents 
lying on isolated tenements arose out of tenimal heterogendty. 
The early disappearance of restrictions of all sorts in most of the 
Netherlandish towns was due to commerce and manufacturing, 
to the weakness of the coimts of Flanders, and to usur[>ation of 
the rights of individual lords. Though in many respects such a 
dty as Ghent was a virtual repubhc, and as far in advance of 
London as London of Carlisle, yet the tenures in the older Flemish 
and EngUsh dties resemble each other closely and far more than 
either resembles the tenure in the vUles of Normandy. It does 
not, however, follow that either necessarily affected or influenced 

owners were fined ii Uiey took Uiem out of the dty (SaSelaere, in late), especially 
at night. 

Where the house waa a chattel it is apparent that its aUenation was not subject 
to the kin's relraU. I have found no instance in England where land and house 
were alienable in different degrees, though in Londcm especially and in the latter 
middle ages, each or any part thereof nught be separately transferred and separately 
hdd. Whatever the Flemish or Cologne view, in the English boroughs the mobility 
of inherited Und, house, or rent was the same; each was governed by the rules of 
the kin's pretimptkin if the borough were one of restriction. 

' Dea Marez, PrepHUt FoncUre at Plandrt, p. 133. That is, a house must be 
built, or rebuilt, usually within a year. 

* Ibid., p. 347. 

*/Wd., p. 248. The limit was the usual year and day. 

* See ibid., pp. 349-351. 

' Ibid., p. 355, Cf. London about the same period. 

* See ibid., p. 195. The dty of Ghent grew so r^iidly that it overspread many 
districts where the dwellers owed feudal or villdn service. 
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the Other. Whatever reciprocal influence there may have been 
was much more likely to have concerned burghal govenunent 
and taxation, and to have been political rather than tenurial. 

In Gennany,' dealing first with the towns of the Upper Rhine, 
we find practically all the features of burgage tenure in England, 
though not always in the same degree. Rents were usuaUy 
payable in money, though sometimes owed in kind.' Traffic in 
perpetual rents out of houses was much greater in the commercial 
German cities than in the boroughs of agricultiural England.* 
During the early period such rent-selling needed the lord's con- 
sent, for the seller might overweight his tenement and so endanger 
the lord's service.* Mortgages were the same as in England, 
mortgages of Germanic law.' 

The kin's preemption for mheritance was exactly the same as in 
England, and might be evaded by the same sale in need.* Retrait 
Jfodat was a very infrequent incident.' In a few towns a fixed 

' The authorities for what follows amceniing the tenuie in Germany will be 
Arnold's Gesckickte da Eigattums in den deulschen SUdten, Eeutgen's Deulscke 
Stadlverfassung, and his Vrkunden zur stUdUschen Verfasnuigsgesckklile. Anudd's 
CesckiclOe da Eigailums ceDtrea on Basel, u Des Maree's PropritU Fonciire at 
Plandrt, on Ghent ) Keutgen's StadtMrfossunf, a somewhat polemical woric dealing 
with town institutions and origins, and his Urkmiden (for these see Intiod., p. 8) , a 
collection of town chaiters and customals {StadtreckU), are not limited to any partic- 
ular region. 

In the Appendix (pp. 191-308) there will be found a brief monograph on urban 
tenure in Germany, which is exclusive of what fdlows hereunder, and the material 
for which is obtained from the sources. 

■ Arnold, GeschickU det Eigenlunu, p. 35. Hens were the favored medium 
(d. Leicester, Southampton, etc.); pepper, doves, and cummin were frequent 
variations in the lent-service. See ibid., p. 1 10. 

1 In an age when giving and taking interest lay under the church's ban, and 
when a burgher's tenement was the only security he had to offer, this method of 
getting capital (the loon being the principal, the rent the interest), often from the 
church itsdf, was constantly used. 

' Tbid.,pp. 113 eiseq. In many original documents quoted by Dr. Arnold appear 
the names of succes^ve previous holdeis of a dngle tenement, as in the RohiU 
Bundredorum and Cole's Renlal of Ike Houses in Glaucukr. See ibid., p. 113. 

* Ibid., pp. 115-117. 

* If an heir were under age his kin often consented for him, but the Scktffen 
must approve and record this consent, which they sometimes refused to do, appar- 
ently suspecting the kin's bona fides. Ibid., p. 131. 

' Ibid., p. 154. 
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alienatioD fee, the Ekrsckatz, was taken at sale,* and concentration 
or accumulation of tenements in the hands of a few was as marked 
in the German towns as in the English boroughs. Copartners 
held,' deeds were enrolled;* a burgher's wife's dower, and joint 
consent to sale were as in England.* Burgess-rights might 
be lost if a tenement shrank within a prescribed frontage; but 
there was no impediment on any sort of division.* Not all these 
incidents existed in full force in any one town, and they never 
lay on all the tenements. The commonest incident in the regions 
of the upper Rhine valley seems to have been the fixed alienation 
fee; heriot and relief appear to have been tmknown. 

In Germany as a whole the kin's preemption was very common. 
Its presence is not always directly stated in many of the Stadl- 
rechU, but is implied in the distinction between purchase and 
inheritance, or in the year and day limit upon challenge by the 
kin.as at Spires,* Bremen,' Worms,' Augsburg,* Freiburg," Beme," 
Hagenau," Soest," and Ratisbon." Inheritance might be sold 
everywhere, however, in necessity. Relrait fiodal existed at 
Lflbeck, an abbatial dty.^* 

' Arodd, GtichkliU da Eigaitumi, p. 153: not for all tenements. 
» Ibid., p. 157- ' ibid., p. 165, 

* Ibid., pp. 166-167. 

' Ibid.ipp. iSi, 183. There was u mudi liberty as in Ixmdon, and more license, 
in respect to divisioa. Sometimes the boundaiy between two tenements wu a 
■tripe up and down or across the front of a bouse. 

' Keutgen, Urkunden mr slSdtisclitH VtrJassungsgescMchU, p. 15, a. it 11. 

* Ibid., p. 19, a. 1106. Possession for a year and a day gave one who had 
acquired ' aliquam hereditatem ' under Wdchbild the most favcH-able position 
aa regards claim to the tenement. Though the term is much wider, one may trans- 
late WeichbUd by urban tenure. It denotes the ' liberties ' of the dty. 

' Ibid., p. 57, a. 1023-15: ' hereditalis area.' 

* Ibid., p. 91, a. 1156. As in England the year and day began only when the 
heir came of age, or returned from abroad, and so on. 

" Ibid., pp. 117-118, a. 1110. When a burgher died apparently Unless the 
' conjuratores ' held his inheritance a year and a day to allow a possible claim. 

u Ibid., p. 139, a. I2t8. 

■* Ibid., p. 134, a. 1164. An inheritance was held in tuspenso as at Frdburg 
and Berne. 

" Ibid., p. 143, d. iiio- ?50. After undisturbed pouesuon (or a year and a day 
" de cetero sui warandus erit." 

" Ibid., p. iqS,(I. 1130. The limit of challenge there was unique, bdnf! ten years. 

** Ibid., p. 6a, a. 1181', for inheritance only. The would-be seller " primo abbati 
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Heriot {Herwede, HeergewiUe) was miUtary m character, was 
not devisable, and went to a lord only when the burgher's death 
without male heir left no one else to inherit it,' as at Bremen * 
and Mlinster.' Relief was owed by buyers as well as by heirs 
at Wetzlar; * by the latter alone at Medebach.' At times there 
were alienation fees, often the same in amount as reUef,* with 
which they were frequently confused. Wardship (by a lord), 
marriage, and homage seem to have been unknown. Fealty, 
in Cologne at least, was the same as in England.' 

Original rents, as in England, were sometimes variable and 
sometimes the same for each tenement.* As tn England the rents 
of the older towns were low and variable; in some of these there 
were a few rents in terms of hens, as at Frankfort.* These Arnold 
thinks were only symbolical hens in the later middle ages." Though 
financial obligations, as the Erbleihe, might he on the dcmus and 
not on the htmi," imlike the Flemish usage the former seems not 

aream suam cum edifidis que in ea construiit codem pretio quo altera enMnda At 
offeret." C(. Whitby, p. 54, n. 1. 

Hie usual tenn of the sources (Latin) for laod is area; domus cDmmonly meaits 
the house alone. 

' It oonsisted of the best wai-horse, a sword, a spear, etc. 

* Keutgen, Urtunden tur sUldlischtti Verfassangsgachichte, p. 19, a. 1186. The 
Empeioc hdd a childless burgher's Herwedt a year and a day from his death, 
" sub eipecUtkine legitimi heredis, qui illud heieditario jure debcat obtinere." 

> Ibid., p. 1st, cir. a. isii. "Hereditas que didtur herwede" might not be 

* Ibid., p. 59, a. 1180. It was tid., three tines the rent of a tenement. 
' /Wrf.,p. 146, a. 1165. Twice a year's rent. 

* Ibid., p. 141. At Soest twice a year's rent. There was no relief. At Medebach 
(ibid., p. 146) the fee was the same and must be paid at sale of ' domum et septa ' 
(endosures). Hdra also paid. Tt will be noticed that these inddents enst only 
in comparatively ummportant towns. 

' Ibid., p. ji,a. 1107. 

■ Ibid., p. $9, a. itSo, Wetzlar, 4d. from each area; ibid., p. 137, a. 1194-98, 
Dieburg, 6d.; tind., pp. t4i, 146, Soest and Medebach, probably variable; ibid., 
p. rso, a. 1143, Hamm, 4d. 

' Ibid., p. 190; only when owed from old time. 

'° Gesckichte dtz Eigentumi, p. 35. These hen rents, on which Amdd and other 
earlier writers laid so much stress as indicating the ' domainial ' origin of urbao 
tenure. Dr. Keutgen dismisses with a few words: " Er erklSrt sich dnfach daraua. 
dasB er in Zdten, wo Jedermann HUhner hielt. Geld aber noch rar war, ftlr die 
Meisten leichter au entriditen war " (Detilscke Sladlterfastung, p. iio). 
■1. Keutgen, Deulsclit Stadtttrjasaing, pp. rar-iii. 
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to have been regarded as a chattel and therefore free from the 
kin's preemption.' With each tenement there was at times an 
assigned quantity of land in the fields, and gardens were occa- 
sionally given with the houses.* 

Escheat in the great commercial cities was the community's, 
in smaller towns the lord's. In towns of the former class the 
tenement was commonly held a year and a day to await a claim 
by a kinsman; none appearing, it was sold, half the proceeds 
being applied pro anima sua and half for some useful purpose.* 
Thus at Freiburg,* Berne,* and Hagenau • escheats went to the 
city; at Hamm,' Euskirchen,* and in special cases at Vienna * 
they went to the lord. Forfeiture, when it passed mere waste, 
seems often to have been to the dty."" In some dties, apparently 
proportionately fewer than in England, sale and less frequently 
devise were free, the kin's relrail having disappeared." 

It is apparent that the customs of urban tenure in Germany 
shared the heterogeneity of German institutions in general, were 

' Thus at Worms b 1013-35 " u [quia) domum in dvit&U vendiderit aream 
pod&t " (Eeutgen, Vrkundtn, p. 57). 

* /£td., p. 3S, a. ii67aiid it7Siat Berne in titS there were areas 100 (t by 60 ft. 
(ibid., p. ia6). Cf. the bastidtx, and the created boroughs of England. 

' Sudi as repair of the streets. At times the dty got only a third, the rest was 
equally wasted on the dvic authorities and the rdigioH. 

* Ibid., pp. itT-tiS, a. ma. 
' Ibid., p. 133, a. iii8. 

* Ibid., p. 134, a. 1 164. Seven fiddes were the holders for the year and day. 
» Ibid.,p. 150,0. 1213. 

' Ibid., p. 157,11. 1301. 

' Ibid., p. 109, a. tilt. Hie Ardiduke took any pr(q>erly if the heir would not 
live in Austria. 

■° At Freiburg {ibid., [^. ii&-ii9)aii escaped felon's house was torn down; 
after a year his heir night rebuild on paying a fine. At Constance failure to pay 
the original rent entailed forfdture to the dty (Keutgea, DaUscht Siadlvafatiiing, 
p. 115); this was reclamation (or breach of contract rather than forfdture. 

>t Sale was free at Wetzlar in 1180 (Esutgen, Urkundtn, p. 59); at Frdburg in 
1178 (>&td., p. iiS) one might sell in necessity. The custom at the latter dty was 
peculiar: bis wife living, a burgher mi^t sell " quidquid possidet "; bis wife 
dead, only with lus children's consent, which consent was not valid unless they were 
of age (11 years at Frdburg: in Germany usually 13 to 15 years). Sale, however, 
was allowed at any time on the seller's swearing that be had ' legitimam causam ' 
(ibid., p. ijo). At Berne in iiiS one mi^t sell ' bona in allodiis ' without let 
(ibid., p. T31). At Cologne as early as iiSodevisewasfreeforatleast apartof the 
bouses (Keutgen, Deutscke Stadtterftutun%, p. 114). 
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more varied than the tenurial customs in England and the Nether- 
lands, and fonned a contrast, as ^larp as is possible in such an 
institution, to the artificial rigidity of the uniform Norman tenure. 
In some of the older cities espedally, where there was much ten- 
urial heterogeneity, the degree of freedom of transfer was not 
always the same for all tenements.' In the created Stadte, most 
of which were founded subsequent to the eleventh century, 
uniformity of tenurial customs was the rule, the only inddent 
of the tenure being an infrequent Ekrschatz or a more infrequent 
lord's retrait.* 

Of the four regions which have been taken as illustrative, the 
tenure, as a whole, was undoubtedly freest in Flanders and most 
restricted in Normandy, where rents were comparatively high, 
where alienation fees were frequent and heavy, where retrait 
lignager was omnipresent and unavoidable, and where, perhaps 
most important of all, there was no devise. The tenure in Eng- 
land is certainly likest to that in Germany; each has the same 
lights and shadows. The older German cities afford an exact 
parallel to such Enghsh cities as London and Oxford, where there 
was no tenurial burden whatever on most of the tenements and on a 
comparative few only the small fixed rent; while in both England 
and Germany, contemporary with these towns of tenurial free- 
dom, there were boroughs or SlUdte where the lord was often in 
evidence. In Normandy at an early date the common law of 

' Deutsche Sladttttjassung, p. 126. Strasburg is Dt. Keutgen'a most in^Mrtant 
example. Between 1185 and 1331 he imtances transfers by the lord lumself, with 
his consent, and without it. 

It seems to me, however, that these translen wen of houses only and that the 
)otd was the lord of the area or land. In England the land mi^t have one lord 
and the bouse another; each was a free tenement. 

■ See for a summary of conditions in such towns Eeutgen's Deufsche Stadtter- 
fasiunt, p. 1 18, The rents were unifoim in such a town. 

He who is familiar with conditions in the boroughs is so accustomed to think 
of the fee-farm rent in connection with feudal freedom in England that be may 
look for it in the larger German and Flemish dtiea. He will, however, look in vain, 
for a grant of the farm in fee secured not tenurial but political freedom, which was 
so complete in the commercial cities oE Flanders and Germany (there is no need to 
bring the Free Cities into this comparison) that a grant of B fee-farm rent would 
have been only a gift of part of what tbey already had. 
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the province settled the customs of the tenure in its vUks. In 
Gennany, England, and the Netherlands the older and more 
important towns or boroughs made their customs to suit them- 
selves.' Hence the early fixedness and homogeneity of Nonnan 
urban tenure; hence the variety and progress in tenurial customs 
dsewhere, and of these customs the most important and last 
to be adopted were free sale and free devise. 

A comprehensive view of the urban landscape in our four 
illustrative regions causes minor differences to sink and fade; 
its most prominent feature, or lack of feature, is the uniformity 
of urban tenure everywhere in Teutonic lands, in lands where 
Teutons predominated, and even where they tmly ruled.* ' Giving 
of laws ' there may have been, often not the freest laws. Com- 
merce may have carried up Rhine or Thames many an idea sprung 
bom Flemish civic legislation, but such ideas were far more likely 
to concern and a£Fect town government than town land laws. Let 
each country have the credit of its own tenurial urban institutions, 
in which the same conditions produced almost the same results. 

CONCLDSION 

The boroughs in which the tenure was affected by inddents 
of feudalism or of feudal significance have been previously brought 
together.* We shall now and in like manner sunmiarize the 
boroughs where mobility lay under greater or lesser restriction 
and those where it was unfettered.* Small fixed alienation fees 
were due the town at Norwich, Preston, Chesterfield, and Here- 
ford.* Fractional fees for registration were charged at Sandwich, 
Romney and probably all the Cinque Ports, Beverley, Northamp- 
ton, and Maldon.* 

* SomeofthemhadU tiroes thelord'slicensetocbaogeacustom: it was usually 
needless. For NonnsDdy see Gteestal, La Tenure m Bauriage, pp. 335 tt )eg. 

* One must not, however, look too sharply at Noitoandy. Our compaiison 
does not include the Scandinavian lands. 

* See pp. S9 f- 

* The order of the following lists follows in general the oidei of tieatment in 
the text. 

» Seep. 1J7. 

* Probably small diarges for enrolling deeds were made in all inq)ortant boroughs. 
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The limitation of the kin's preemption applied to sale in Car- 
diff, Tewkesbury, Preston, Pembroke, Wearmouth, Northanq>t(m, 
Bury Saint Edmunds, Portsmouth, Dover, Romney, and probably 
all the Cinque Ports, Nottingham, Derby, Manchester, Stockport, 
Salford, Newcastle, Lincoln, York, Beverley, Dunwich, Ipswich, 
Bath, Morpeth, Woodstock, Alnwick, and all the Bretolliaa 
boroughs of Ireland, as Drogheda and Inistiogue.' 

Devise of either sort of realty was unknown in the Bretollian 
boroughs of Ireland and in BEimstaple, Cardiff, and Tewkesbury,* 
and was allowed only when there was no heir at Mandiesta, 
Stock;x)rt, and Salford. Devise was allowed for purchase and 
forbidden for inheritance at Norwich, Newcastle, Nottingham, 
Ipswich, Yarmouth, Colchester, Shrewsbury, Rhuddlan, Bury 
Saint Edmunds,* Dunwich, Southampton, Portsmouth, and 
probably at Melcombe Regis and Weymouth and also all the 
Cinque Ports.* 

Sale was free at Gloucester, Leicester, Winchester, Lynn, 
Bridport, London, Bristol, Oxford, Cosgleton, possibly at Leeds 
and Pontefract, Castle Rising, Chard, Hull, Wycombe, Altring- 
ham, Rhuddlan, Dublin, Cork, Limerick, Waterford, Rathcool, 
Hereford, Cambridge, Norwich, and Scarborough.* 

Devise was free at London, Oxford, York, Newcastle, Congle- 
ton (probably), Wycombe, Hereford, Bakewell, Hull, Chard, 
Scarborough, Altringham, Bridgnorth (possibly), Berwick, Can- 
terbury, Cambridge, Lynn, Bristol, Dublin, Waterford, Lim- 
erick, Cork, Rathcool, Hedon, and possibly at Bath at the close 
of the mediaeval period.* 

A comparison of these lists with those of towns affected to any 
extent by feudal incidents ' will make it plain that the boroughs 
of greatest tenurial freedom are the boroughs of the low and 
commonly variable landgable, those whose history began and 

■ See Restricted Sale, pp. 114-116. 

* And probably otlier boioughi in EngUod having Morman cuBtomt. 

* Wbeie one-half an inheritance might be willed. 
' See Restricted Devise, pp. 135-144. 

* See Free Sale, n>. 110-114. 

' See Free Devise, pp. 130-135. 
» See pp. 59 t. 
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whose tenure was established befote the Franco-Nonnan invasion 
from over the narrow sea. 

Such was burgee tenure in England in the middle ages; a 
tenure which in the older boroughs had no feature of feudalism, 
except that its theory of land-holding was possesion and not 
ownership. The burgess and the nobleman held each of some 
lord; if of no one else, then of the king. In most boroughs, how- 
ever, the payment of the landgable was the only mark of this 
feudal obligation,* while, as the borough grew, the number of 
tenements owing this rent, and the value of the rent itself, became 
relatively so small that in some towns at least it ceased to be 
paid at all. For those, and those only, who paid the landgable 
there was a slight feudal tinge in the tenure. However, the 
boroughs created by bishops and barons* often received their 
tenure burdened with a few of the feudal incidents, as relief 
and alienation fees. 

Where the common law most concerned the boroughs, that is, 
on the criminal side, it was compelled to recognize the facts rather 
than the theory of burgage tenure.* In the country at large 
the possessor was but a holder; a felon's tenement, save for 
treason, was subject only to year, day, and waste. In the greater 
boroughs a felon's tenement was forfeited to the king; the pos- 
sessor was an owner in regard to the law, in fact though not 
in form. 

Yet all through the middle E^es the tenurial flexibility of the 
boroughs had no effect on the tenurial rigidity of the country, 
as far as the law was concerned. The act of 1390, known as 
Quia Emptores, might recognize the validity of sale, but those 
who tried to devise land were met by the decision that burgage 

■ Except the oath of fealty sworn by land-liddas and nou-landholden alike in 
the middle ages. Even payment of tbe landgable, which was ooUected by elected 
baOifft in the larger towns, was very unpersonal. 

* The king was not a creator of boroughs, Hull and Overton excepted. 

' Tenements in the boroughs were hdd under customary law, subordinate to 
(In that pleas of Und might be tqvpealed to the king's court on error or for default 
(rf judgment) rather than a part irf the common law. In such cases the law was 
dedaicd by a juiy of buigestes befote the royal justices, llie Year Books and 
Plac Wtslmcn. Ab6r. afford Oluttrations. See text, p. 113, note 6 tl f^s. 
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tenure obtained in boroughs alone, and imder this tenure <»ily 
might land be devised.> The personal and political effects of 
holding under a tenure where incidents of feudalism fell seldom 
and those of villeinage never, and where a feudal lord was seldom 
or never in evidence, may hardly be estimated. Yet though 
the mediaeval English burgher, to judge from coiurt leet records, 
seems to have been often independent to the point of unruliness, 
except on rare occasions he cannot be said to have taken a notable 
part in happenings beyond the bounds of his borough, while 
his leading role in national events was mainly that of a subject 
for taxation. 

When in 1540 the Statute of Wills freed the feudal tenure in 
part and the socage tenure in whole, when the customary land law 
of the older boroughs had become the common law of England, 
probably some backward boroughs were still retaining the old 
Germanic custom of the kin's retraU, though at that time it could 
have been little more than a nominal impediment to mobility, 
except in so far as it affected devise. From 1645, when the Long 
Parliament abolished the feudal tenure with its incidents,' burg- 
age tenure ceased to be distinctive.' After that date the only 
importance of holding a tenement which p^d a chief rent 
lay in the fact that in some boroughs its holder might vote in 
Parliamentary elections. The Reform Bill of 1832 and the 
Mimicipal Corporations Act of 1835 virtually ended the burgages 
with whatever they stood for; only enough to entail a vote had 
commonly retained the name, and even that was worthless now. 
A few chief tenements remain, as at Cambridge and Doncaster,* 

■ Coke, Commentary upon LitlUtm, sec. nob. See Elton, Tmura o^ £«af, 
pp. 156-157. The leim burgage was sometimes used out^de a borou^, but in 
audi a case tfae common law considered the tenure as socage. This did not apply 
to a part of a borou^ which had become detached from the main borough. 

There was a period in Henry Ill's reign when it appeared as if tia land law wese 
about to recognise devise of realty held under both feudal and socage tenures, but 
the older (qunion speedily reasserted itself. 

' ReCnacted in itifio, the former passage having been hdd null. 

* Except in so far as some rural boroughs, Ruthin for instance, retained idief 
orheriot 

* At least this was the case in 1849 and 1887 re^>ectivdy, the dates of publica- 
tirai of Cottier's and Tomlinson's Histories. See text, pp. 63, 157, n. a. 
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but their glory has departed and therewith their meaning.' Our 
subject, however, ended with the middle ages; the full develop- 
ment of burgage tenure was reached before their close. Its 
later history is of mterest mainly to the student of the Parlia- 
mentary franchise, and its survival until our own day to the 
anticiuarian. 

' Unlike heriot on aq>yh(ild landi, a very living institutian. 
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URBAN TENURE IN GERMANY 

In the text ^ it has been shown by a fairly numerous list of illus- 
trations that urban tenure in Enj^d was best comparable with that 
in Germany. In the following pages a somewhat more extensive 
description of the conditions under which real property was held in 
the German dties will be essayed. No pretence, however, will be 
made of having exhausted the subject or of having gone deeply into 
detaU, for an attempt to do either would undoubtedly lead to failure, 
partly because of die lack of sources * within reach, but mainly on 
account of the scope and comprehensivmess of this or indeed any 
subject rdative to that unfortuitous concourse of sovereign states 
known as mediaeval Germany.* 

In addition, what was previously stated concerning a few of the 
authors of modon English works on burghal institutions, that they 
have already a fair idea of some of the main features of urban tenure,* 
is true to a much greater extent of the German writers on this subject. 
This may be the chief reason why these German writers on municipal 
(Higins have taken so much for granted in respect to familiarity 
wi^ urban tenure on the part of their readers. To us, however, 
it seems more profitable to try to tell what Weickbild * really was than 
to waste time in further discussion of the question of its origin, a 
question now fairly well settled in favor of the advocates of a free 
as opposed to the maintainas of a domainial bqpnnii^. 

' See pp. 178-183. 

* The sketch in the text above (pp. 178-181) on the uibam tenure in Germany 
[g ttkta mainly from the sources; but these had been already collected by Dr. 
Keutgen. 

* To this must be added 1 penonal sense of inability to perionn such a huge 
tad. 

* See pp. 3-6. 

* A* befoR stated, this teim is much wider io scope than urt>an toiuie; it means 
all the peculiar customs in vogue within the uiban jurisdiction, the tenure being one 
of these. 
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Tlte secondaiy literature which is more or less relevant to out 
subject has already been briefly described;' the source matoial 
germane thereto follows to a great extent the same lines aa that bear- 
ing on the tenure in England. One kind of source matni^ howevei 
is, of course, almost con4)Ietdy lacking, that which is contained in 
the records of a strong and all-p>ervading central government. If, 
therefore, there cannot be found much material in respect to a town 
in its own or other local archives, such is not likely to be found any- 
where. The subject-matter for this ^ort essay has been fibtained 
laigely from German local histories and cdlections of town records. 
The former diSer from their prototypes in Eng^d in that they ate 
written as a rule by more scholarly men, though the sketchy siq>er- 
fidal town history is no stranger on library shelves even in Germany; 
the latter are nearly always ably edited.* In addition to these locsJ 
histories and town records, as well as other sources which wHl appear 
in the footnotes, much information can be obtained from Heinrich 
Gottfried Gengler's Deutiche Stadkeckts-Alterthamer (Erlangen, 1883), 
and particularly from Deutsche SiatUreckie des MUt^cUers (new ed., 
Nuremberg, 1866), by the same author, and a small amount hrom the 
first and third volumes of Geoig Ludwig von Maurer's Geschichte 
ier Stitdteverfassung in Deutschlatid (ErUngen, 1869-71). 

In the following brief description of the tenure the order of treat- 
moit will be in general that used in the test; first the feudal names 
and feudal features, and next the d^ree of mobility in sale or devise 
or any manner of alienation. It should not be overlooked that the 
rigidity or flexibility of the town land law was, as in England, a matter 
which lay with the biughers themselves.* 

' See pp. 7 f- 

* With DO invidioui motive it seems fitting to meDtim with highest praise the 
Urkundenbuch dtr Sladl Slnusbtirg (Strasburg, 1879-1900, 7 vols.) as illustrative 
of ouelul and able editing. The editor of the third volume, Prhalrtcfitiidie Urktm- 
den und Amtslisleit von 1266 bis ijjg (1S84), which is quoted bdow, a I>r. Aloys 
Scbulte, whose intniducti<m also it unexcelled. 

Sometimes, however, the English local historian's stupidity is mote profitable 
to an investigator than the German historian's perspicadty, the former often pub- 
lishing material which he neither undeistands not incoiporates, and wiiich often 
has no bearing on his theme, but which a student of municipal institutions fre- 
quently finds of value. 

* Of rents and values of realty in the Gennan towns so much has been written 
during the last half -century that this feature will be omitted here, except for a brief 
diMusaion of origiuEil rents. 
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The Incidents op Weichbild 

Had tenemoits held under Weichbild been subject to the aids, the 
well-known warUke character of the German aristocracy would surely 
have caused some trace to be left of the aid for knighting or for ran- 
som; at least a demand for such would probably have been recorded 
in town archives; but in Germany as in England ' the aids seem to 
have been so completely unknown that the Stadtrechte did not even 
chronicle exemption. 

In refpect to marriage the case is slightly different, not that urban 
tenure was subject to this incident, but that the burghers* * freedom 
there&om was sometimes made a matta of record, as at Vienna, 
Munich,* and a few other towns. As in England, the Sladtrechte of 
the largCT towns ignored the matter.* 

Feudal Wards/tip, the natural concomitant of marriage, was likewise 
unknown, for the German towns had a custom of their own, which, 
like the corresponding buighal custom in England, might vary as to 
minor matters in different towns.* 

Rdief was a comparatively infrequent incident, small in amount, 
and often remitted to direct hdrs. This incident, found in created 
towns only as a rule, is seldom mentioned in the Stadtrechte. 

Beriol was a much commoner incident in German towns than in 
Enghsh boroughs. It was never confused with relief, after the fashion 
of Manchester and a few other places where the heriot existed in 
England. In the StOdte heriot was never the best chattel which the 
brd took from his ^ein, but was even more military in scope, though 
not in nature, than the sword or lance which was the usual English 
rendering.* The heriot of the German dty was nearly always some 

' Castle Risng excepted. 

* The burgher wu a freeholder. Teu&iiU at will or fot yean were not buighets. 
See W. Amold, Verfaisungstesckichtt der detUschett FreiiUldU (Hamburg, etc., 1B54), 
pp. 340 tt seq. 

* Von Mauiu, Geichkhk der SUtdleverfassittig, i, p. 390. 

* In some SkidtrecUe there are sectioiu which state that namage is free or is not 
free. This does not refer to any incident but only to the effect which a BUrgerm's 
roairiage with a ' foreigner ' may have on her dvic standing; it may also tefer to 
unequal marriage within the town. At ^^enIU> and Heimburg, for instance, a 
Bilrttrin who married a king's official or a knight lost ber ' Freiheit und VermSgen.' 
In the later middle ages this rule fell into disuse. See von Maurer, GtsckkUc der 
StSdteverfassting, i, pp. 389-390- 

' See Amold, Gtsckkhte dtt EigeiUi4ms, p. iji et pott. 

' Some of the charteis state that there shall be no heriot in the base sense. 
Setyoaiia.\iKi,GeiMektederSiadlevtrf<uiung,i,p.3gii Gengler, DeultcMe Stadt- 
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sort of arms; hoises were mduded, sometimes best hoises, though not 
in the best bead sense. The Etrwede,^ which recurs so often in the 
Stadtrechte, was always warlike in nature, but its destination varied 
in time and place. At an early period this payment of arms and horses 
at a burgho^s death went to the lord of the town. He might and 
often did grant his right to the burghers.* However the towns got 
it, whether by grant or usurpation, after the thirteenth century no 
lord might take heriot. The incident itself remained unchanged in 
nature, but became that portion of an inheritance which must go to 
the direct heir, if he lived within the town, and was a matter whose 
regulation lay within the townsmen's jurisdiction: io this sense it was 
a restriction on devise of chattels rather than an incident of the tenure. 
In the last stage the custom was abolished or became meaning- 
less; ' its significance ceased as commerce grew and military needs 
decreased. 

In a small number of cities, the Stadtrechte or the charters do not 
state that heriot was not rendered to a lord. Such is the case at 
Utzen,* Verden,* Werl,' Wemigerode,' Medebach,' Grossen-Salze,* 
Pren^u,'*and other towns of about the same relative inqportance, 
and originally more or less of the nature of garrisons." In some towns 
the lord could get his arms and horses only when there were no heirs.** 
Commonly the claims of extra-burghal hdrs must give place to those 

recku, p. 106. In a town {Stadi) niaed from the statm ot t, viUagE iJDorf) the 
cbuter commonly stated that heriot in the lense of ' best head ' or ' best ch&ttel ' 
was thereby aboiished. 

I BergemOIhe und Gerade iGeraike, Ralke, etc.), tlie latter a o>iitributum (rf doth- 
ing by a B<Jf;erin, were often cou{Jed. 

■ As at CCafeld, where the lord, who was bishop of MUnster, gave the right to 
take heriot to the townsmen: Franz Darpe, Cot^Mtr Urktrndenbuck (COsfdd, 
1900-08), i, p. 30, a. 1306. 

' VoD Maurer, GeKhichU der Siadleterfassittif, i, p. 437. 

* Gender, Deutiche Stadtreehtt, p. 497, a. 1170. 
' Ibid., p. 508, a. 1330. 

* Ibid., p. SM, a. 1346. 
' Ibid.,p. s»i. 

■ Ibid., p. 166. Heriot was less mOitaiy here than in moat towns. Hwr «u 
relief also. 

* Ibid., p. 173. "■ M73- 
"/Md., p. 361,0. 14S6. 

" See ibid., p. 394, Salxwedd; ibid., p. 343, Pardiim, a. 1118 (Hemtde 
and Wiberadt); ibid., p. 170, LOneburg; LOnen (in the ' Red Book '), p. 171; 
Herford, p. 195; HOrde, p. 199; Stendal, p. 460. 

■< Escheat of chattels as it were. 
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of heiia witlmi the town.' Many places agreed only in making no 
provision in the lord's favor; the ultimate destination of the heriot 
was variable, as at Stade,* Ingolstadt,* Naumburg,* Dresdoi,* Cleves,' 
and Hanover." 

From these examples heriot seems to have been a commoner inci- 
dent in the German dties than in the English boiou^, and, while 
the same in nature and origin, to have undergone greata change, 
ceasing to be taken by a lord, but remaining long as an inalioiable 
and undevisable chattel, and therefore almrat constituting a part of 
the tenemoit.* Cdsfeld affords an illustration of what probably 
h^q>ened in many small towns; the lord resigned his right to heriot 
to the burghers, who did not abolish the incident, but at once added 
a clause to their Sbidtrecht forbidding separation of Eeraede and tene- 
xaaA, In Germany as in England, the military diaracta of heriot 
and its antiquity show its ctmnection with free and ante-feudal tenure.* 

Escheat. As would be expected, this incident was subject to more 
varying conditions in German than in English cities, on account 
of the greater degree of autonomy attained by many of the former. 
At an eariy period, and in many towns all through our period, escheat 
was probably the lord's undisputed prerogative. When, however, 
the age of written records began, whatever the course of escheat may 
once have been it did not run lordward. Von Maurer is no doubt quite 

> At Schwaoey to wit the StadtrecU provided tliAt Berwtdt ' ahall be given to 
no one outside the town Bfi long as any one of the blood shall be left within the town.' 
If DO intra-buighal heii ajqieared the Bervtdt was held subject to any heir's claim 
for a year and six weeks. In the absence of any daim it went to the lord 
(Gender, DetOicke Slodtrtchle, p. 4io)> probably the btd of the tenement, who, 
in small created towns, was usually the lord of the town. 

* Gengter, Slodtrtchle, p. 457- 

* Ibid., p. 314. None but a dweller in the town might take beriot. 

* Ibid., p. 310. No buigher might take heriot. Who might then 7 The lord 
of the town ? 

» Otto Richter, Verfajsangs- anrf VeneaUangtittckickU der Stadt Draden (Dres- 
den, 1885-91), i, p. 315: " faergewette . . . sail yn der stat bleiben." 

* Gengler, Stadirechle, p. 64 : heriot must remain with the tenement. The tame 
rule held at QSsfeld. 

' Ibid., p. 1S7: same custnn aa at Naumbuig. 

' That heriot seems to liave been considered almoet inseparable from the tene- 
ment b shown by the custom at Brakel where " herwede und gerade, wenner de 
bynnen Brakell vofallen, und neen erne nth der rechten Unien dartho nagelaten 
weret . . . herwede und gerade nicbt de Bait IRat) to Brakell, sunder der Deyste 
erue van dem Mode hebben " (Gengler, SladkeckU, p. 35). 

' Or rather its origin in a period before the systemization o[ feudalism. 
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T^A in stating that tliis incident was the lord's till the towns gained 
the right thereto.' 

In towns of the older custom, where escheat was the lord's, Lipp- 
stadt and Cleves illustrate the usual procedure. The town council 
held the tenement a year and a day * to await an heir. If one did 
not appear, the property went to the lord.* At Schwerin escheat 
was apparently the lord's when there failed an heir within the seventh 
degree.* At Freiburg-im-Breisgau the lord had only part of an es- 
cheat: he (the dulce) retained a third, the poor and the dty divided 
the rest equally.' At Grech an escheat was shared equally by the 
dty, the poor, and the religicsi; * at Padberg it lay with the town 
council to say whether the dty, the poor, or the rdigiosi should have 
the whole escheat.^ 

PorfeUt^e. The custom in respect to forfdture was even more 
variable than that regarding escheat. At Holzminden the house of 
a fdon who had fied might go to his heirs if his defalcation or the 
damage he had done were made good; at times the court might decide 
that no such compensation need be made.' At Wesel no dtizen's 
heredity might be ' wasted ' for any crime; * at Fadbeig, whether a 

' GackicUe der SUtdtaerftumng, ui, pp. 367-368. 

* And the Heneedc (if such eiiited) jmned thereto a year and aiz meks. 

* Gengler, StadlrtdiU. pp. 156 add 64. This was much the same as the En^lUh 

' See ibid., p. 433, a. i3>4. The tenement was bdd the usual yeai and dsy. 
No heir appearing, " mit sovener Hand weddenun werdeu vetreket." 

At Pfullendorf in iiao there was what may be called escheat for breach of 
ContiBCti the lord took his area from him who would not buQd thereon within a 
specified time, usually a year from St. Michael's (September at)). At Altenbuig 
in 1356 he who let his land lie fresh (dtttrtam) a year and a day lost it to the Iratl 
(Genglet, Stadtrechlt, pp. 3Sfr-3S7)- 

■ E. T. Gaupp, Vbtr Dtuitcht SUtdUpOiding, Stadtztrfassuni, tmd WekOild im 
UUUlalltr (Jena, 1834), TV- 3°4, 393- See also Gengler, Sladlrechtt, p. 115- "Hut 
was early in the twelfth century; the duke may later have lost his share. 

* Gengler, Stadlrtckle, p. 170, a. 1342. 
' Ibid., p. 341, 0. 1390. 

At Bielefdd and at Rbeda a tenement which had come to a lord, pcohaUy by way 
erf escheat, must be sold to a townsman within a year and a day (von Mauier, 
GetckichU der Siddttteifassimt, i, p- 3g>). The same compulsory sale within the 
same period existed at Frankfort for tenements which had been obtained as ' Sed- 
gerette ' (ibid., i, p. 400, a. 1318). 

* Gengler, Stadlrtchlt, p. m6, a. 1145. In other drmmstances it seems that a 
fdoa's tenement was sdd and the proceeds used to pay for the damage he had 
done. 

* /Mrf., p. S13, o. 1177. 
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fdon fled or was hanged, the heir recaved his teDemeut.' At Ratisbon 
in the eleventh century and at Freiburg-im-Breisgau * a felon's house 
was torn down; at the latter dty his heir might rebuild after a year 
had passed on payment of 6d. to the lord of the dty. At Breisach 
a fleeing felon's house was wasted and all his chattels went to the 
Emperor; his heir might rebuild after the lapse of a year on payment 
of three pounds to the judges and ten pounds to the Emperor.* At 
Stiasburg waste was the same, but the dty took the forfdture, though 
this might be avoided if the fdon could pay an amend and also make 
compensation.* The courses of escheat and forfdture in the German 
towns show wdl how the absence of a strong central government 
affected the tenure. In England the king usurped the rights of 
other lords to forfdture and often to escheat. In Germany the towns, 
if the smaller places be ezduded, acted as the English king; they 
commonly controlled forfdture and often took escheats. 

Fealty. In a few of the German dties this incident was a little 
more complicated than in the English boroughs. As a rule, however, 
the burgess and the Btirger took the same sort of oath; each swore 
to be faithful to the lord of the borough or SlOdt and to its customs.* 
At Dattenried the burghers swore fealty to the king and the abbot,* 
at Passau the burgess-oath might have been taken, so like is it, from 
an English custional; ^ at Kahla the burghers swore fealty to the lord, 
who in turn swore confirmation of the town privileges.* At Selz 
fealty was owed to the abbot, at Gehrden to the praeposHus,* at Brakd 

I Geogiti, Sladtftckie, p.34i,<i. la^S. 

At Miuden, if ' boiM ' included the tenement, the nde was the uune in tlw 
latter OMitingaicy: " si afiquii [burgaiuB] funtui ct suspenditur, ejus uxor et sui 
pueii . . . bcntA sua integnlitu obtinebuDt." R. Doebner, Die StSditpritUipem 
Bene% Ouo dtt Kindet (Hanover, iSSa), p. 31, a. 1300. 

* Geu^er, SladlrtckU, p. 136. * IHd., p. 4a, a. 1175. 

* Geoig Winter, Gesckickit du Ralltei in Strassburg (Bieslau, 187S}, p. 41. 
Most of these records refa to an abjuring felon's tenements. 

* In some of the German dtiea the oath was to the king, the lord, and the town. 
In the boroughs the oetfa was to the lord of the town and the town itadf. As the 
king was lord of all the important boroughs fealty was thus usually due to the king 
and the town. See von Maurei, GackicUe der StOdleverfasstutg, iii, pp. 36S-369, 
in respect to this oath to be faithful to the king as head of the state (or as the slate) 
and to the lord of the dty. 

* Gengler, Sladtifeckle, p. 78. 

* Alexander Erhard, GaekUkU der Stadt Pauau (Passau, 1S63}, i, p. 176. 

* H. Bergner, I/rt«m<tm lur GetcMfU; .^ SWl iToUa (KjUs, i899)> pp. 3i->i. 
C.1431- 

* Aa the lord's deputy ? 
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to the lord of the town.' At Cologne the burgomasters swore a aoxt 
of fealty in a peculiar way; one burgomaster put the oath to the 
other, who took it in the name of the coundl and the oonununity.* 
On the whole burghal fealty in Germany was much the same as in 
England, a burgess-oath and not a feudal obligatimi. 

JUtrait Fiodal existed in a small number of towns, most of which 
were abbatial, though in some instances it affected the alienation Oi 
only a few of the tenements, as at Strasburg.* At WUizburg tbxxe 
were many sales where the abbot and monks not only had the right 
of preemption but the right of consent to alienatioD as well.* In a 
few towns the lord's consent to sale seems to have been necessary in 
all cases; this was the condition at Eahla even as late as the fifteenth 
century.* At Rappoltstein in Alsace transfers were made with the 
lord's consent, which he seems never to have withheld, and even 
through the lord as an intermediary; his services were gratuitous.* 

< VoD Maurer, SUbtteserfassutit, iii, p. 180. At Bregenz " die Bdrger . . . 
niusste ihren Grundheini schwOra," at Bud all who held taiements [wyiiig 
origmal lenta [linspjliclitige) must sweai fealty to the lords to whom such rails 
were due [ihran Lduia- oder Zimherm fmUiten). II this were the case otbcn 
than the lord of the town (at Basel the abbot waa lord) must have recdved fealty- 
It seems odd that Ankdd in his exhaustive Gesckkklt det Eiftnltmu should have 
omitted to note this; if true, buighen must oftm have sworn fealty to each other, 
a meaningless perfonnance. Such a proceeding would have more agnificance if 
the chief lord of a tenement were an aristocratic burghal bcMer or groundlord- 

* Von Maurei, Gachickle dtr StSdlaerfoititng, iii, p. 464. Tlis fealty to the 
aicbtHsbop of Ctdogne was sworn in much the same way as fealty at Weymouth, 
whose lord was the prior of St. Swithin's at Winchester (see p. 47 above). In each 
case it waa rather the taking of an oath of cAce than swearing bur^ial fealty, 
which at Cdogne existed sde by side therewith (see Keutgen, Vrkmnden, p. 71). 

' Uriunder^ack der SladI Slnusburg.i.p. 459,9. 1366. See also tfrttf., iii, introd., 
p. ih'i, where this preemption by a lord is noted and stated not to have been a dty 
custom. 

* S-RixtacM, in ZeiisckriftderSimpiy-Sliftun[f»ReclilsgesckkliU,X3^, p. ata. 
In most of the recorded instances of sale, however, there is no word of permissicn. 

Manycases can be quoted of sale with a lord's, that is a superior hdder's, consoit. 
These, however, are only instances of transfer where an option on a tenement has 
beoi inserted as a clause in a contract. In fact such cases prove not the presence 
but the absence of the lord's right to first purchase. 

* H. Bergner, Vrkandat tur Gesckichlt der Stadl Kaila, pp. 31, iS, 31. Frederick 
and Sigmund, dukes of Saiony, lords of the town, often figure in the records as 
consenting to sales of tenements. 

* Kari Albrecbt, RappoUsltinitdies Urkundenbuch (Colmar, 1891-98), i, p. 401 
d pass. The usual entry runs " . . . ein bdrger . . . und ... sin eliche wictin 
. . . beidchnen . . . Herm von der Obeistadt (or der Niedeistadt) als Segler 
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It a{q>ears, therefore, tliat relrait fiodal in GennaDy was the same as 
in England, an infrequent inddent due sometimes to the lord of the 
town and sometimes to the lord of the fee. 

In some of the created Geroian dties, as Hagenau, there was a 
modified form of glte, whidi, however, no ordinary lord might demand. 
The Emperor had the right to quarters for himself and his retinue 
when passing through the dty, but there must be no detriment done 
the dtizens,' 

Hie forgoing evidence, which, though scan^, is fairly representa- 
tive, shows that the tenure in the dties of Germany was affected by 
the feudal inddents in nearly the same proportion as the tenure in 
the boroughs of England, the only important variation being the 
destination of escheats and forfdtures in some of the greater Gennan 
dties. In Germany as in England what little of feudalism there was 
is found chiefly in the smaller and created dties; the disabilities 
under which the tenure in the larger dties sometimes Uy were im- 
posed by the dtizens themselves. 

GsoDND Rents 

In respect to ground rents figures are not so easily obtainable as 
in England. As in every country in feudal Europe, there were towns 
whose free tenure no charter created and towns where free tenure was 
a gift from some lord. Of those of the latter sort some may have 
beoi raised, or have raised tbemsdves, from a state of unfreedom, 
and many were founded as garrison towns.* In the dties of the last 
class the ' areas ' were equal and bore equal rents: each area was 
commonly accompanied by a varying quantity of land in the common 
fields,* whose rent was sometimes induded in the rent of the area, 

del Vrkunde, durch welche lie erkllien," etc Viewed in another way this wu 
only a means of securing registntion of deeds. 

■ K. W. Nitzscb, MiniileriatiUtt utid BSrgerlkum im 11. und 12. Jahrkimdert 
(Ldpeic, 1859) , p. 318. King Philip renounced this privilege at Spires {ibid., p. 334) . 

Of base or villein service there is no trace, except that at a very eariy period 
many of the burgheis of Strasbuig were required to work a few days in the year 
for the lord; a ceitain number of each ttade at handioait were exempted (H. H. T. 
Hom, Die AnfBnte drr Slraiiburttr SUidtverfatsiint (Rostock, 1S68), p. 34, note 3). 
Pa«silily a few other towns <»ice bad the same custom. Cf. Hereford, T. R. E. 

* In Germany this founding of free dties or towns was very much eailier than 
m Wales and in Ireland. 

* Cf. the Weld and Irish boroughs. See [^ 96, n. 3, 99, 
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and sometimes separate &om iL* In the older towns the ground rent 
was variable, as in England and the Netheriands. In towns of creation 
it was the same for each tenement and was commonly a gb*!!'"; or 
some fraction thereof, as in Kormandy and Ireland. Whether vari- 
able or uniform this rent Lay on the ground alone. This was origi- 
nally the case in many of tiie English boroughs, but there land and 
house became connected in nature; both m^t be, and commonly 
were transferred as a unit. In the German dties idien land and 
house were transferred to the same person each was usually specified,* 
and in the older cities each often had its own low quit-rent or fee-farm 
rent.* 

■ 6d. ui acre at Warburg (F. PhiUppi, Zt» Verfasstm%s%tsdtidae da xat- 
jatUcken Bisdu^isUtdte, p. 37, note 83); id. at Padberg (Gen^, StadtreelOt, p. 340). 

* Fw instSDce, at Ulm in 1385 theie was a grant of a house, which paid a pound 
o( wai, and an " aieam subjacentem " which paid a pound of pennies and four bens 
(F. Pnasd, Vlmistket Urkundenbuck, i, p. iSa). 

* Oiigiiial rents in some <A the German dties were: 

Erfurt, id. (E. M. Lunbert, Die lUkre GaMckU ttnd Verfasswtt iv Stadt Erfmt, 
p. 133, a. 1356). 

Freibuig- im- Breisgau, 1 3d. (E. T. Gaupp, Deulicke SUIdltpibidmg, pp. 191, 38S). 

Garz, ) mark silver (Freiderich von Dr^er, Cedtx Fomtraniat Diphmaticta 
(Berlin, 1768), p. 199, a. 1240). 

Grevenraacbem, i^d. and a capon at CbiistmBs (Gender, SladtrtcMie, p. 171, 
a. 1353). 

Halle, 6d. (Gaupp, Deuitcie SUhtltpUudtint, p. 193, note 19). 

Hamm, 4d. (Gengler, StadkechU, p. 185, a. 1313). 

Holzhagen, iid. (Codtx Pom. Difl., p. 461, a. 1361): "de qudibet manso 
unum soliduro denariorum." 

Kfinigsbeig, about t mark (M. Peilbadi, Qudteti-Balratt mr GachickU dtr 
Sladi KBnigiberg tm MiMalkr (Gfittingen, 1S7S), p. 2, a. 1399); the rent was a 
baU-/erto (/ffte, or ferta - i mark) for each virga (36i ft) in width of an area 4 
urgat long; an area longer than tbia paid iferto for esdi wgo of width. 

MOnster, a. 117S, jld. for each area (F. PhUippi, Ztir Verjotsungsgesclntkh 
dtr vtttJiUiithe BUek^tsUtdle, p. 30). This rent was ndther increased nor lessened 
m account of division or new houses; Mansio there often meant house {Gender, 
StadtrtdUe, p. 377). 

Padberg, 6d. and one ' pullus ' for each area and 3d. for each haU-area (Gengler, 
Sladtreekk, p. 340, «■ i>9o). 

Prmdau, 1 mark (Cedex Potit. Dtpl.,p. 167): "dequovis manso ferto diniidius." 

Stargard, -ft mark silver (-Aid., p. 340, a. 1343): the rent of each ' mansua ' 
was ' tres lotones argenti,' ontlcle — -ft mark ulver, about a shilling. 

Ulm, lad. IGenf^i, Sladlrecik, p. 503,0.1296): if the lord ndtbet came nor 
sent for this rent on the day it fell due it need not be paid for that year. (For 
rents not ori^nal at Ulm tee F. Ptessd, UlmUcktt Vrkutidetibtiek, i, p. 157, 
a. 1379-80.) 
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Most of these rents of areas or of bouses disappeared in process of 
time, as their insignificance made them not worth collecting. As 
there was not the same political value attached to original rents in 
the German dties as in some of the English boroughs their lapse was 
even earUer in Germany than in England. A few still remain,' 
though even they may soon be overborne and trampled in material 
dust by the march of modem German industrialism. 

Mobility 
Alienation fees in the German dties were much the same as those 
in the English boroughs. They were usually low, varied from place 
to place, and were paid sometimes to a lord, but oftener to the com- 
munity through its officials.* At Strasburg the alienation fee,* or 
Ehrsdtatt, was sometimes paid to the lord by the grantee.* At most 
places ^however the Ehnchaiz, when it existed, was due the com- 
munity. At Zabem,' Schwaney,* Eisenach,' and Lechnich * it was 
fixed, though it varied slightly in the different towns. More com- 
monly the fee was proportional to the value of the tenement and 
was expressed as a fraction of the selling price or the rent. This 
was the case at Wesel,* Gehrden,'" Soest, Medebach," and Beckiun." 

> See voD MauTcr, CeschicUe dtr SUUUenrfoftnin, i, p. 399. 

* Cf. Nonnandy, where the usual alieiutioii fee (treitUme) wa* high, uniform, 
and invaiiably due a lord 

■ ' Selling,' sometimea ' cate ' in En^and. 

* Urku)tdtmbutlidtTSli>diStratsb»f,m,'mtnd.,p.xlu. The lord wu the Te(»vet, 
but it seems that be had to bargain over his fee. See fbtd., p. 33 for an Olustratioa 
wbeie the CMttract called for the payment of the Eirsckatt and also secured a light 
of first purchase to the grantor. 

* Dagobert Fischer, Gactnckte dtr Stadt Zabem (Zabera, 1S74), p. 141. 4d. to 
the town officials " zu gezugniaa, und loU der WtnkauS son xvi d." 

* Gengler, Stadlrechlt, p. 410, 13d. 

' F. Philippi, Zw VerfastvntstesckkUt der wtilftUitcien Biicfie/isUldle (Osna- 
brflck, 1894), p. loi, a. 1183. The grantor gave isd. to the Voff, the grantee 6d. 
to the SckSjfm. 

* Gengler, Stadtrtcbe, p. 143, a. 1179. The fee was 4d.; it seems to have been 
due only when an inherited tenement was sdd to a newcomer. Cf. PrestMi. 

' Ilnd., p. 515. Due when ' domus et area ' (house and lot) were sold: the 
fee waa tad. for each pouy of rent. 

" Ibid., p. 145. ad. in each ntark of purchase. It was called the ' VoriiUre ' 
and seems to have been due only when an inherited tenement was add. 

" Ibid., p. »83: twice a year's rent, paid by grantee. 

" F. Pbilinn, Zur Verfaisuntttttekkkle dtr loestfilliiclitti BitcluftsUdle, pp. ai-13, 
ante 11451 P*^ by both grantor and grantee. Leave to sell must also be obtained 
[ran the RJUlmatintr. Cf. Dublin. 
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These illiistradoiia show a remaibble resemblaice betweoi alieo- 
atum fees in the dties of Gennany aod those in the boroughs of Eng- 
land. In each country at a few towns of no rnqmrtance fixed alien- 
ation fees were paid to a lord; in a greater number the fees, oommcHily 
fractional, were paid the town. A shilling for each penny of rent 
leaves one in uncertain^ as to the amount of the fee, but twopence 
in each mark of purdiase, one-ei^tieth of the price, reminds one 
strongly of the proportional fee in the Cinque Ports and some Flemish 
towns, while fourpence ' zu Gezeuguiss ' and sixteen pence for ' Wein* 
kauf ' call to mind like customs in Hereford and Beveriey.* 

Free Sale. It is in connection with sale and devise that the term 
' mobility ' conveys its fullest meaning. Following the order of the 
text with reference to the presence or absence of the kin's preemption 
we turn first to the dties where sale was &ee. Before considering 
these in detail it should be premised that the kin's retri^ would lose 
more than half its meaning in those towns, of which, however, there 
wo-e very few, where land was the only realty, the house being con- 
udered a chattel and not attached to the land. 

At Stade sale was free to one dass of holders, the brds of the 'areas.' * 
At Kiel ' and Spires * inheritance might be sold. Possibly sale was 
free at Bodenwerder; * there was no restriction thereon at Eisenach,' 
and very probably n(me at Stralsund.' Inheritance might possibly 

> Registration fees ue frequently noted, as at Cdogne (135S), Landsbeis, 
Magdeburg, Munich, and other towns; they were sometimes called Urkimdtfff*- 
Hige. At Cologne, for inst&nce, the VotI got 1 id., the SdOffm i pf . each, the beadle 
jpf. 

■ Gengler, SladrecUe, p. 457: the kin's prd!mptioa was customary in respect 
to sale of an inbeiitauce " nisi forte dominus artae earn vendiderit in propria 

> G. HotMytj, Die Sladlbikker da MUlOallers (Berlin, i860), p. 41, a. 1264-89: 
' hereditas ' might be sold. The same author says that this was the case at Wismar 
litid., p. 3s); he is veiy likdy wrong. 

* A. Hilgard, Vrkun<UntwGachkhUd«rSUidtSpeytr(Stnsbiaz,iS8s),p-i93: 
' iure hereditario habenda.' Many sales aie recorded as ' ei successione patema.' 
See also von Maurer, Gtsckkkle dtr SUbUeveffassung, iii, p. j68. 

' Gengler, Stadlreckte, p. aS, a. 13S7: "si dvis vendere voluerit domum suam 
et recedere, impediat nullus eum "; this may refer to an alienation fee. 

• Ibid.yp. 101,0. 1J83. 

' Frederik Fabridus, Dot Ultttte Slraisundisehe StadOnick (Berlin, 1871), p. 107, 
a. 1300. Our doubt of absolute freedom arises from the fact that infiequently 
consent to sale occurs in a grant of an heredity. This consent, however, appears 
to have been given only when a minor's property, which was of course inherited, 
was sold; those who consented were probably guardians. In one giant of 1187 



APPENDIX 203 

be sold freely at Bninswick,* at Gehrden,* and probably at Hdlbronn.* 
Sale was £re« at Rotenburg * and possibly at Lechnich,* Fiauenbui^,* 
and Wotois.' Inheritance might be freely sold at Colmar; * at 
Hildesheim ' and Zuzenhausen *" its alienation was hampered merely 
by formalities. 

certain bmghera promised the grantee to secure her from damage if a ' propioT 
heies' should daim within year and day (iMd.,p. 67): in another grant is a 
lecord of a brother's coDMDt- The many grants of beieditiea (iUd., pp. 4-165) 
cmtain no reaurd of heir's consent, and lidrs there must <^ten have been. 

' Ludwig HSnadmaan, Vrkundtnbuck der Stadt Sraunscliwdt (Brunswick, 
1863-1911), ii, p. 334, e. 1300: " Swe so ein ove kof t, de sal komen vor den voget," 
' kaufen ' probably for ' verkaufen,' why should an hor giM heir come before 
bailifF 01 steward when be bought ? In 1306 an inherited bouse was sold (itid., 
U, p. 197). But see Brunswick under Restricted Sale, p. 104. 

* Gengler, StadlraUt, p. 143, a. 1319. 

* Cari Jiger, GtschUlUe der StatU HeObronn CHeilbronn, 1818), p. 115, a. 1319. 
An estate was scdd by the heiis; ttaeymay.bowever.havehodnohdrsof theirown. 

< J. D. W. von WinterfaBch, GackkkU der Sladi lUakenbtirt an dtr Taubv 
(Rotfaenburg, r836->7), i, pp. 63-63, '■ '33^' " ''^"'^ ^- von I. ihres Vaters UkU 
des Buiipassen . . . kaufte." H. W. Bensen, BUtoritcht UnlenttcMuKgeH Mter 
^ ehenuUgt Rekkttadt RoUiiburg, p. 99; " So koonte man k. B. ein Haus als 
Eigenthum gam nebat einem Thdl des Erbes davon veikaufen." 

' Gender, 5(<uf^«JU«, p. 343,4. 1379. A newcomer must pay a fee on taking up 
an heredity, which most probaUy be bad bou^t; newcomeiB were not likely to be 
heirs of tenementa within the town. Sec Lechnich, uikder Restricted Sale, p. 305. 

* Gender, SkuUrecite, p. 571, a. 1318. The town is said to have had free sale 
* as at LQbeck.' In each place the Shtdtreckt has little to say in respect to sale 
tfaoogh much as r^aids the Uw of inheritance. Rents, grants of which were com- 
mcnly subject to the same limitation as grants of realty, were alienable at LObeck 
in 1340; at Goslar, in 1390, the tieedom bdng then granted by the Enqieror Wen- 
cealaus. See G. Eomeyei, StadtbUcher da Mittdaittn, p. 55. 

' Heinrich Boob, Vrkimdenbuck der Sladi Worms (Beriin, 1886-93), vd. ii. 
Records and grants of rents and tenements a. 1301-1400 (the period covered by this 
volume) have no trace of any restrictica] on sale. 

* T. F. X. Hunkler, GMeMi:teiic7'Sl(uftCirfMiir(C(dmar,i838),p.4i. The age 
of maj<Hity for witnessing was 13 years, for selling inheritance 15 years. Cf. how- 
ever. Gender, StadtrecUe, p. 74, Colmar, a. 1378: " mit der sdben kinte wiUen, 
ob u lireti tagcn comen nnt." 

* Richard DObner, Orkundenbuck der Sbidt BUdesktim (ICldesheim, 1881- 
1901), i, p. 105: " Si aliquis . . . habet pueros quoa ab faerectitate sua vult aut 
debet separaie, hoc erit coram consulibus." 

" J. P. Glock, " Bvri, Sladi, und Dorf" Zuienkaiaen (n. p., [1S96], privatdy 
IHinted), p. 36. See also G. L. von Maurer, GetMektt der SUfdIeMrfastimt, iii, 
p. 56S. At Zuienhausen the consent of the Elector Palatine was ncceasarjr; at 
Spires sale of inheritance must be made befmc the Chamberiain's court. Sale of 
purchase was before the ordinary town court. 
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Reslrided Sale. This b^c, except as it concerns comparatively 
few and unimportant impedtments to mobility, such as consent 1^ 
the town ooundl, is mainly a matter of the kin's preemption. Where 
this featm^ of the andent land law was recognized by a StadtnclOe 
there can be no question that the sale was restricted, unless later 
records in respect to grants should show that an early custom had been 
set aside by the necessities of commerce. Evidence for such change in 
the law must be ample and strong. 

Purchase alone was freely alienable at Augsburg,* Gehihausen* 
and Quedlinburg.* At Stade,* Attendom,' Passau,* Hanover,' Pesth ,■ 
Strasburg,* and probably at Erfurt and Frankfort " inheritance 
might not be sold without the heirs' consent. The urban land 
law was also the same at Brunswick,*' Hamburg," tllzen," Din- 

■ K. W. Nitzsch, UinisterialiUU and Biirgertkim, p. 389, nth oentuiy. 

* Genglei, StadlrtchU, p. 146, isth centuiy. 

■ Sladtreehl ton Qutdiiniuri, in G. Homeya's StadtbUdier itt MiUdalkri, p. 54, 
i4tb century. 

* GengleT, SUidtrtckie, p. 457. a. Jiog. Only s ' dominug ueae ' might sell 
fieely. In this and other Stadtrechte the usual fonnula is that he ' who has quiet 
possession of an heredity for a year and a day is the most favored person in reelect 
to holding the same,' from which the presence of the kin's preCmptttui is to be 
inferred. The expression may also be used in connection with possession in geneial 
in towns from whose land law the kin's reirait bad disappeared. 

* Ibid., p. 13, a, 1323. ' Bona hereditaria 'might not be sold except to a towns- 
man. This may refer only to inherited chattels, in which case there is no qucstiMi 
as regards preemption. 

* Ibid., p. 344, o. 1115. ' Ibid., p. 186, 0. 1141. ' Ibid., p. 354, a. 1344. 

* Vrtiaidaibuch der Sladl SIraisburg, i, p. 451, a. 1165, and iti, p. 66, a. 13S7: 
heirs consented to sale. 

■* E. M. Lambert, Die alkre Gackkkt tmd Verftunmt der Stadt Erfurl (Halle, 
186S), pp. 133-133, ^' 1 361: a tenement " in deren Besitx der VerkJiuf er persSn- 
lich nicht gesetzt ist " might be sdd or alienated in any way in sjute of hdn, 
Hiis would not aSect the lowest holder or Ms heirs in any way. 

Rntriction seems to have been the rule, to judge from OTnununications between 
Frankfort and Erfurt and from a provision in the Sladlreckt forbidding sale in 
mortmain, but allowing a burgher to sell " que de iurevendere potent" iibid., 
pp. 136-137). 

" R. Doebner, SutdUpri^egien Htrtog Otto det Kindts, p. 31, a. 1340--51. See 
Brunswick under Free Sale, where it should apparently stay. This evidence lor 
restriction is much earlier than the evidence foi freedom. 

■> J. C. Cries, DU HamburgUchsH Stadt- Erbc- und Kmte-Bticktr (Hamburg, 1830), 
p. 15, a. 1370, 1393, 1497. Inheritance was often sold at Hamburg though only 
when guarantors against damage by ejectment could be obtaiiked. These could 
not prevent ouster of possession by an bdr, but as it were underwrote the buyer 
against disturbance of possession within year and day. 

» Gengler, Stadtrtdite, p. 497, a. 1170. 
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golfing,* UberlingcD,* and probably at Lechnich.* The kin's pre&iq>- 
tion probably existed at Wismar * and at Bambetg,* and certainly at 
Bremen,* Verden,' Neuburg,* Naumburg,* Cfisfeld,"* Rottweil," HUs- 
sen," apparently at Radolfzell," Duderstadt," Dattenried," and at 
Zabern." At Ratisbon " and at Munich " only purchase was alien- 
able without omsent. 

> Christian Haeutle, Einitt iMayerUclte SbuUretUe (Munidi, 1889-93), i, p. 54, 
a. taj4. No one might consent for a minor beii; sale waited oB age of majority. 

■ Maitin Gerbert, Codtx EpUlclarii Rudotpld I (typii Sau-Blasianis, 1771), 
p. 129, a. 127^: " volumus . . . quod nemo dvium dvit&da praedlctae . . . 
in bereditate succedat alicui . . . nisi heres prorimior." This may refer to the law 
of niccEMioii only but implies also the presence of the kin's prtCmption- 

■ Goiter, Sladtreckte, p. 141. The evidence for restriction at Lecbnlch pre- 
pmidentes. 

* IIM., p. 551, a. 1533; no one might sell an heredity. 

One or two instances of towns may be found, with qualifying statementi ap- 
pokded, in Mch list. Restriction in such is comnumly taken from an old Sladlreckle, 
fneAata inm a local Urhtndaikiick. 

* Ibid.,p. 17, a. 1316. 

* D. R. Ehmck and W. von Bipfjcn, BremUcha Urkunda^uch (Bremen, 1873- 
190J), ii, p. 304, a. 1329. 

' Gengler, Stadlrecliic, p. 509, a. 1330. At Verden ye*r and day were said to 
mean " dre Daghe scs Weken un oi Jar." 

* Haeutle, Einift alliayervckt Sladlrtchle, i, p. go, a. 133a. 

* Gengler, Stadirechlt, p. 309, a. 1337- 

'* F. Darpe, Cotifdder Vrkundenhuck, i, p. 43. o- 1341- Hdrs consented to sale 
olarent. 

1 Heinrich GOnter, Vrkutidenlmeh dor Stadt RottueU, im WiMlembtrgiicke 
Gackkkhgudten, iii (1896), pp. 85, 106, a. 1341. Even ' EigengUtldn ' were 
sdd with the son's consent. 

■> Gengla, SladlruiU, p. 108, o. 1348. 

>* Urtiind«n 4er Siadt RadoffttU (Rndoltzell, 1S78), p. 5, a. 1401. The recorded 
grants, many of which are grants by widows to the convent, are not condutive. 
There are many records of grants in which no consent was noted; all may be of 
purchase. 

" Gengler, SmdlrtekU, p. 93. « Ibid., p. 78, a. 1338. 

■* D. Fischer, Gadtickit dtr Stadt Zabtrn, p. 141, a. 1489. Two weeks' notice of 
sale must be given. Cf. Northampton. 

At Beckum the Ratkm/lnn«r't consent was needed for alienation (Philippi, Zur 
VcrfassuHgigackicUe der westfiOuchm BisckofisUldle, p. 14). 

" Gengler, StadtrtchU, p. 375. 

" Franz Auer, Dot Sladireekt son MUncken (Munich, 1S40), Einleitung, p. umi : 
asift cm and EigetuAum were subject to year and day. See also Md., pp. 15-16. 

Von Maurer, Cackichte dtr SUIdltverfatsimf, i, p. 423, notes the presence of 
the kin's preemption in LUbeck, Bremen, Hamburg, and a few other towns. See 
also JMif ., pp. 414-435. 
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The number of tovns in this list of restriction is about twice that in 
the list of freedom. However, many in^itant cities in the vallqr 
of the Rhine do not ^ipear in either list, while most of the records 
on which this conclusion in respect to sale in the Gennan towns is 
baaed are of eariier date than coireqranding records in the En^ish 
boroughs, where the fourteenth and fifteenth centuries often saw the 
land law modified to greater freedom. Yet when all has been said, 
it is apparent that the land law of the En glish custom^ shows greater 
flezibili^ in the matter of sale than that of the Gennan Stadtrechte, 
even the Sladlrechie of the commercial cities of the Hanse. Such at 
least was the case as fax as concerns the letter of the law. 

Looking further Into this question of restriction, at a ^ance one sees 
in the cities of Germany the same method of bending a theoretically 
rigid land law as m the English boroughs. The German burgher sold 
' in necessity ' in exactly the same way, and no doubt swore with quite 
as much truth in his oath before the town magistrates, as if he had 
lived in Northampton and not in Naumburg. Indeed he seems to 
have a prior claim to the invention of this simple l^al fiction, sale 
in need bong a matter of record in Germany early in the twelfth 
century. From that time its use in towns where the kin's pre&nption 
remained in force was so wide-spread that at the close of our period 
it was a general feature of the urban land law.' 

Free Devise. In the matter of devise the disproportion between 
the respective numbers of towns of freedom and restriction was even 
greater than in the matter of sale: mobility was less complete in the 
German cities than in the English boroughs. At Kiel devise seems to 
have been free; * at Stralsund the balance of the evidence inclines 

' Some of the towns which embodied this provision in thdi SiadtrtcUe were 
Fraburg-im-Bidsgau (Gcngler, Stadlreckle, p. 117, a. iiio); Gdnhaiueit (Aid., 
p. 146, a. 1169); Quedlinburg (G. Hameyer, SladlbUclier da MUldatitrs, p. 54, 
SladtreclU wn Quedlitdmrg, 13th centuty); Fsbs&u (A. Erhard, GeichkkSe da 
Stadt Passau, pp. 113-113, "• i^OQ) — one might sdl " wegen bAuslidieT Not" 
■nd get judicial protectioD if the heir objected; WUtzburg (S. Rietschd, in ZeU- 
tchifl dtr SaritnySHflMnt for BtchtsgttclucliU, Tm (1901), p. 321}; Schwaney 
(Geogler, SlodtreckU, p. 4»>)i NaumbuiK (ibid., p. 309, a. 1337) — a. father might 
sdl In need and keep two-thirds of the price recdved, " und den kinden den dritteo 
pfennig dar al>e ghebe "; Verden (ibid., p. 509, a. 1330) — ' need ' must be de- 
dued before the Rat. 

■ Hmneyer, SlailbUcher, p. 41, c. a. 1150. The evidence is fiom a lecotd of 
devise. 



D.qit.zeaOvGoOt^lc 



APPENDIX 207 

towaid liberty.^ Devise was possibly free at Wdda,* at Jerichow,* 
mid at Troppau.* In many of the Stadirechie the prohibitioa to 
dense inheritance seems to apply only to cases where hars of the 
body were living; more distant relations might be excluded by a 
will.* 

Restricted Dense. At Grecb * neither sort of realty might be de- 
vised. Purchased tenements alone were devisable at Festh,' Diessen- 
hofen,' ttberlingeu,* Friedrichshafen,"' and probably at Spires " and 

< Fabridut, D<u SUale StraUundUckt SladAuch, pp. 50-56, a. 1 379-S8. Inberi- 
Unce was devised in several cases. The recoids may refer to chattels but probably 
matt of them refer to tenemoits. One devisor (ibid., p. 56) gave his eldest son So 
■naiks; to bds wife and another sod " dedit heredit«tem suam integram." The 
reference is probably to cbattds. In laSft-ijoo a brother consented to devise of 
an heredity (,ibid., p. 93); the executors were sureties in case an heir should claim 
within year and day. It teems probable that we have here a case of a child whose 
whereabouts and evea existence were unknown, and to whom the father wished 
hb land to go if alive. Otherwise the brother would have been heir; the tenement 
was not willed to him. See also ibid., p. 114, a. 1303 for devise of inheritance. 
Fractions of heredities were also devised, tUrf., pp. 117, iii. On the other hand, 
aee Gengler, Sladmckt, p. 471, a. 1353 (Stralsund). 

* Gender, Sladtrecktt, p. 515, o. 1377. The burghers had permission to devise 
' Guter '; poedbly hereditary chattels were meant. 

' Ibid., p. 309, a. 1336, — ' children might be disinherited '; the reference may 
be to chattels alone. 

< Ibid., p. 491, a. 14(^4- Permission was given to devise realty. 

* See >Mif., p. ito, c. a. 1150, Igiau. The taw of that town was that if a 
burgher died leaving neither wife, nor child, nor viU, the next heir should succeed. 
Tltere seems no need for such a nde if devise were restricted, unless the dsuse 
l^jpKed to purchase alone. 

Ulm may have been a town of free devise; its records contain many wills in 
kinsmen's favor. The tenements devised, however, may all have been ' purchase.' 
See Friedrich Pressel, Ulmiicka Vrkundenbuch (i, Stuttgart, 1S73}, p. 391 d pctt. 

* Geni^er, Sladtreckte, p. 170, a. 1143. I have found no other town where 
purchase was undevisable. 

' Ibid., p. 334, a. IJ44. 

* Ibid., p. 80, a. 1360: ' the heiis shall have heredity.' 

■ Ibid., p. 495, a. 1275. " Ibid., pp. 141-141, a. IS75, 

u A. Hilgard, Vrkundtn der Stadt Speytr, pp. 179, 140-141, a. 1304, 1317. In 
the one case husband and wife devised their whole estate each to the other, subject 
' juxta jus et consuetw^em dvitatis Spirensis " to a forfeit of 40a marks in case 
a nearer heir appeared. The second case was similar, the forfeit provided being 
100 marks of silver. Cf. London, where a husband might not devise realty to his 
wife for a term beyond her life. 

Yet in 1334, a BOrtfrin (' iungvrowe *) of Spirei, Eatherine SweaiD, devised 
a house {ibid., p. 3S0). It could hardly have been other than inheritance; a /»>(- 
frau is not usually in the market, at least the market for real estate. 



..Goot^lc 



208 APPENDIX 

Lucerne.' At Loodahut a tenement might be devised only in the 
absence of a direct hdr.* At Ulm ' and Bruk * devise was limited to 
tenements of purchase. 

It is in connecUoR with sale and devise that the land laws of the 
German dties and the English boroughs differ most. The baas of 
this difference s^ms to lie on a distinction between the legal nature 
of area or land and that of domus or house. In England each was a 
bui^age tenement, and though each might be, and in the later middle 
ages often was, separately alienated and separately held, the legal 
character and the degree of alienability were the same for each. In 
Germany, though the house was seldom considered a chattel,* some- 
thing of the chattel nature seems to have pertained to it; it was held 
in less reverence than the land; it was more of an object of commerce, 
and was often more fredy alienable than the area on which it stood. 
Fluid as real^ in the German dties might be, England was eminently 
the land of free sale, and preeminently the land of free devise. 

' Gengler, Stadtruhtt, p. 174, a. 1151. In this as in many other StadltKliU 
the statement that the ' nearest hdt ahalJ have heredity ' may refer to intestacy 
only. 

■ Ibid,, p. 136, a. T241. This refers probably to inheritance; it allows deviie 
to those " die nicht kind hieten und auch erben liessen." 

■ Gustav Veesenmeyer and Hugo Baziog, VlmUchtt Vrkundaibuch <ii, i, Ulm, 
1898), p. 314, ^' 1341. A tenement was devised to a convent " es w&re denn, diss 
ue Leibesecben hinterlsssen," though this may be only a c(niditi<Hial clause in favor 
of a future or an absent heir. 

* Gengler, StadtrechU, p. jS, a. 1196. A deceased burgher's bouse went to his 
heir " als von alter ist herkhomen ": this may refer to intestacy only. Probably 
Geves should be added to this list: see ibid., p. 64. 

* He houses in created towns may sometimes so have been considered. 
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Ttais list contains the more important authorities mentioned in the 
footnotes, irith, in some instances, a fuller statement of title. It 
does not purport to be a complete record of all the works consulted. 
Unless it is otherwise stated, London is to be understood as the place 
of publication for the English books here dted. Since the writers 
who have treated directly of the burgage tenure are few, I have, con- 
trary to the usual bibliographical practice, and purely as a matter of 
convenience, grouped their writings at the beginning. These secon- 
dary works are followed by the sources, which I have arranged in a 
single alphabetical list. A brief account both of the sources and of 
the secondary works may be found above, pp. 5-10. 

Secondary Works 
(a) For the Tenure m En^nd 



. The Laws of BrOeuU. In the En^ish BUtorical Renew, xv, pp. 73- 

78,302-318, A^sn, 754-757; ^. pp- 92-IIO, 332-345- 

Maitl&nd, F. W. Tovmship and Borough. With an Appendix of Notes 

relating to the History of the Town of Cambridge. Cambridge, 1898, 
Meiewether, H. A,, and Stephens, A. J. The History of the Boroughs and 

Municipal Corporaiiorts of the Untied Kingdom. 1835. 3 vols. 
Pollock, Sir Frederick, and Maitland, F. W. The History of English Law 

b^ore the Time of Edward I. 3d ed. Cambridge uid Boston, 1898. 

3 vols. 

(6) For the Tenure in the Netherlands, Germany, and Parts of France 

Arnold, Wilhehn. Zwr Geschichle des Eigentums in den deutschen SiOdten. 

MUVrkunden. Basel, 1861. 
Curie Seimbres, Aldde. Essai sur les Villes fondies dans le Sud-OuesI 

delaFranceauxXIIfet XIV Siicles sous leNomGinlriguedeBaslidet. 

Toulouse, 1880. 
Des Marez, Guillaume. Etude sur la Propriiti Pondire dans les Villes 

du Moyen-Age, et sptciaiement en Flandre. Ghent, etc., 1898. 
Gteestal, R. La Tenure en Bowgage: ktude sur la PropritU Fondire 

dans les Villes Normands. Paris, igoo. 



D.qit.zeaOvGoOt^lc 



212 BIBLIOGRAPHY 

Knitgen, Friedrich. VnUrnielnmpit Uber dm Urspnmg der dtnlstJieK 
Stadtverfassung. Ldpsic, 1895. (Cited as Deulscke Stadtterfasswtg.) 

. UrktrndentursUtdtischtnYerJassungiguchichte. Berlin, igoi. 

Legras, Henri. Le Bourgage de Caen: Tenure & Ceni ef Tenure d RenU 
iXI'-XVSiida). Paris, 1911. 



(Induding heat histories and similar vorksjront wUck 
documents are cited.) 

(Abbreviations: R. C, Record Commission. R. S., ' RaOs Series ' — 

Rerum Britannicarum MedH A eni Scriptores, or Chronicles and Memorials 

of Great Britain and Ireland during Uie Middle Ages.) 
Allen, John. History of the Borough oJLiskeard. London, etc., 1836. 
Amtdd, Thomas, editor. Memorials of St. Edmund's Abbey. 1S90-96. 3 vds. 

(R. S.) 
Atche»n, R. S. Report of the Case of the Borough of Petersfidd. 1831. 
Atkinson, J. C. Memorials of Old Whitby. 1&94. 
Bacon, Nathaniel. The Annalls of Ipswiche. Edited by W. H. Ridunbon. 

Ipswich, 1S84. 
Baines, Thomas. History of the Commerce and Tovm of Liverpool. 1853. 
Baker, J. B. ' The History of Scarborough. iS8a. 
Ballard, Adolphus. Chronicles of the Rffyal Borough of Woodstock. Oxford, 

1896. 

. The Domesday Boroughs. Oxford, 1904. 

, editor. British Borough Charters, 1043-1216. Cambridge, 1913- 

Bateson, Mary, editor. Records of the Borough of Leicester, 1103-XSOg. 

1899-1905. 3 vols. 
Bedford.) A Schedule of the Records and other Documents of the Corporation 

■of Bedford. Bedford, 1883. 
Benham, W. G., editor. The Red Paper Boot of Colchester. Colchester, 

igo3. 
, editor. The Oath Book or Red Parchment Book of Colchester. OA- 

cbester, 1907. 
Bennett, James. The History of Tewkesbury. Tewkesbury, 1830. 
Bickley, F. B., editor. The Little Red Book of Bristt^. Bmtol, 1900. 

a vols. 
. A Calendar of Deeds, chiefly Relating to Bristol, Collected by G. W. 

Braikenridge. Edinburgh, 1899. 
Blomefield, Francis, and Parkin, Charles. An Essay towards a Topo- 
graphical History of the County of Norfolk. 1805-10. II vols. 
Bo)4e, J. R. The Early History of the Town and Port of Hedon. Hull and 

York, 189s- 
Boys, William. CoUedions for an History of Sandwich in Kent. Canter- 
bury, 179 a. 
Brscton, Henry de. De Legibus et ConsuOudinibus Angliae libri qutnque. 

Edited by Sir TmvefS Tvriss. 1878-83. s vols. (R. S.) 
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Brand, John. The History and Antiquities of Newcastk upon Tyne. 1789. 

3 Ws. 
Britton. See Nichols, F. M. 
Brown, William, editor. Yorkshire Inquisitions. York, 1893-1906. 4 

vols. (Yorkshire Archaeological Society. Record Series.) 
Burton, J. R. A History 0} Kidderminster. 1890. 
Calendarium Rotulorum CharUtrum el Inquisitionum ad quod Damnum. 

1803. (R.C.) 
CaJthrop, Sir Henry, editor. The Liberties, Usages, and Customes of the 

City of London. 1643. 
Cathrall, William. The History of Oswestry. Oswestry, 1855. 
Caulfield, Richard, editor. The Council Book of the Corporation of the 

CUyofCork. Guildford, 1876. 
, editor. The Council Book of the Corporation of Kinsaie. Guildford, 

1879- 
, editor. The Council Book of the Corporation of Voughal. Guildford, 

1878. 
Chanter,J.R., editor. The Barnstaple Records. Barnstaple, 1879-81. 3 vols. 
Chapman,H.S. Deal, Past and Present. 189a 
Chartae, PriBilegia, el Immunitates, 1171-139}. Printed by the Irish 

Record Commission, 1839-30. Dublin, etc., 1889. (Sometimes 

referred to as Chartae Hibemiae.) 
Clark, G. T., editor. Cartae el alia iiunimenta quae ad Dominium de 

Glamorgan pertinent. Dowlais, r885-93. 4 vols. 
Coke, Sir Edward. The First Part of Ike Instilutes of the Laws of En^nd; 

or, A Commentary upon Littleton. Fhiladelpliia, 1853. 3 vols. 
Cole, Robert, compiler. Rental of all the Houses in Gloucester, A. D. 14$$. 

Edited by W. H. Stevenson. Gloucester, 1890. 
Cooper.C.H. AntvUs of Cambridge. Cambridge, 1843- 190S. svols. 
Cooper.W.D. The History of Winchdsta. 1850. 
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Danish customs, 41. 

Danish kings, the, 33. 

Dartmouth, 50, n. 5; rdief at, 30; suit 
of court at, 58; landgable at, 68, 166, 
n. i; sale prices at, 80, n. i, Sii re- 
tained rent at, 86, n. 3; divisibility of 
realty at, loS, n. 3; consent to sale at, 
14s, n. I. 

Dftttenried, 197, 305. 

David the Dyer, 103, n. 3, 

Davy. A. aitd R., 139, n. i. 

Deal, 14, n. i. 

Denbigh, 166; relief at, ao, 31, n. r, 59; 
hawgaUe at, 63, 64, 68, 71 f., 96, n. i; 
tenuiial customs of, 97 S., 171, n. 3. 

Derby, 119, 156, 184. 

Derby, Ead of, 73, n. 7, 
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Des Mua, Guilkuine, 7, 8, 178, n. i, 

Dcamood, Bail of, 73, n. i. 

Dt Virit Sdiguait, statute, 31, a. 1, 91. 

Devise, see Free deviMi Restricted de- 

Dev<Hi, axmty, 16, n. 6. 

Devon, Eul of, lee Redven. 

Didnus, i8a, n. 8. 

Dieasenbofen, J07. 

Dingolfiiig, 304 f p 

Divisibility of bwglial lealty, loSff.; 
in GenDauy, 179- 

Dogett, Richard, 111, n. i. 

Domesday Book, 9, 19, n. 5, 64 f., 158- 
166. 

Domesday en, the, 71, 74, 158-166, 16S, 
173, n. 3. 

Domesday scribes, 163, 174, n. 4. 

]>o>>csstei, II, 47, 58, 68, 157. n. 1, 186. 

Douai, 141 1 n- a- 

Dover, 30, n. i, 33, n. i; wardship at, 
15; forfeiture at, 40 1., 41, 1641 rent 
thofAc at, 83; ben rents at, 87; re- 
stricted sale at, 117, 118, 133, 184; 
borou^ customs of, in Domesday, 
158, 163. 

Dresden, 195. 

Drogheda, 68, 133, 136, 184; charter of 
"S3. iJ- 

Dublin, 13, n. 8, 14, 15, il 3, 50, n. 5, 
I03, n.3, 167, 170, 11.8, aoi, n.i3i 
wardship at, 161 rdief unknown at, 
19, a 6; eacbeats at, 37, n.3, 31, 
n. 1, 33, n. 3; forfeiture at, 40, 41, 
43, 43> D- 3> 44: londgable at, 65 f., 
68, 76; rents dnqie at, 83; cum- 
min rent at, 87, n. 4; leases in per- 
petuity at, Sg, n. g; marimuni limit 
of burgages at, 100, n. 1; free sale at, 
113, 133, 153, 184; free devise at, 133, 
134, i35> 1- *. '38, >»■ ». »43. 184; a 
BristoUian borough, 136, 156; di»- 
herisoD of hdis at, 141; at fee-farm, 
1S6. 

Dublin, archbishop of, 30, n. 4. 

DuCange, dted, 50, n. 5, go, n. 4- 

Duderstadt, 305. 



Dunbar, I^ml, 3a, n. i. 
Dunheved, S7i il 4, 68, go, n. 4. 
DuimiDg, wealtl^ burgess of Cambtii^ 

150. 
Dunwidi, 13, 17, I30, 141, 184. 
Durham, 47> S°i »■ 5> S^i ^1 7i. 83. 

East Anglia, 138, 153. 

East Grinstead, 48, 58, 68, 0, n. 3. 

East Riding, the, 134. 

East Tdgnmouth, 48- 

Efieitz, Gottfried, 8. 

Edward, ' the Confenor,' king of Ekig- 

laiKl (1043-66), 45, 117, a 4. iK>i 

n. 3, 134, 135, !>■ >> 1581 r59, t6o, 161, 

i6si, 164, 168. 
Edward I, king of England (1373-1307). 

14. 18, 30, a. 5, 34, 35. a. I, 130, 175. 

Edwan] n, king of Kn^and (1307-37), 

ros, n. 7, 133. 
Edward m, king of RnglnnH (1337-77), 

17.11. II, 34, 
Edward IV, king of England (1461-83), 



Eisenach, 301, 303, 

Sector Palatine, the, 303, n. 10. 

Elizabeth, ' the Iflnter Queen,' daughter 
of James I of En^and, wife of Elector 
Frederick V of the Palatinate, mar- 
riage of, II, n. 1. 

Ellis, John, 131. 

Ely, bishop of, 49, 87, a 4, 149, 153, 

Ennen, Leonard, 8. 

Erfurt, 300, a 3, 304. 

Esdieat, 34-33; >» Normandy, 174; in 

Germany, 181, 195 f., igg. 
asei, 64, 157, a 3. 
Etm, 93, a 4- 
Europe, northem and western, 3, 11, 

145, 170; northem, 1751 feudal, igg. 
Euskirchen, 181. 
Evesham, 68. 
Exchequer, the, 73, 91, 105, a 3, laj. 

ISS. "S<S. 
Exchequer of the Jews, 40, a 3. 
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ExcbeqwT of Nonnandy, tbe, 171- 
Euter, ao; rdief at, lo, 10, n. 8; fealty 
at, 47; nkiut Jtcdal at, 54, 59; re- 
tained rent at, 86, n. si| 



Exeter, tuaht^ of , 48, n. 3. 
Exeter, Duke of, 149, n. i. 

Pake, Martin, 14s, n. 1. 
Fambam, t\, 39, 61, n. s, 155, n. 3. 
Feal^, 45-49, 59, 60; in Ntxmandy, 

173; in Gennany, 180, 197 f. 
Pmume cotert, ri^ls of the, i44ff-: >i> 

Ncomandy, 173; in Gennany, 179. 
Feudalism, 3, 9, 11, 60, 163, 183, 186, 

199; feudal incidents affecting bur- 
gage tenure. 11-60, 163 f., 171 f., 176, 

180 1, 183, 185, 193-199. 
Firma Burgi, the, 10, 30, n. 4, 71, 73, gi, 

i4«, n. 4, IS4-IS7. >8a. «>■ »• 
nti Alvyn'i AssiM, loi, n. 1. 
Fits Anthcxiy, Tliomaa, 30, n. 4. 
Fits-StqiAien, Gilbert, Irad of Notco, 

creates the borough of Daitmouth 

laecemeal, ao, n. >, 50, n. 5, 58. 
Flanders, 144, a. i, 181. 
Flanders, counts of, 177. 
Flemish cities, the, 153, n. t, 175, 177, 

183, n. 7, 302. 
Flemish dvk legiglati<n, 183. 
Fleis, 171. 

Fletcher, John, tai, n. 1. 
Focd, abbot of, %Z, n. 8. 
Forfdture, 33-45, i64i 185; in Germany, 

161, 196 f., 199. 
France, 6, 10, 17, n. 11, 97; southern, 7, 

I7S- 
Francis I, king of France (1515-47), 173, 

n.8. 
Franco-Nonnaninvaston.the, 185. 
Fnnk slmoin, 64. 
Frankfort, 180, 196, n. 7, 304. 
Frauenbuig, 103. 

Frederick, duke of Saxony, 198, n. 5. 
Free Cities, the, 183, n. 3. 
ftee devise, 130-135, 153, 163, 171, 184, 

308; in Germany, 306 f . 



Free sale, 110-114, 153, 184, 108; In 

Gennany, 30i L 
Freibwg-im-Brdsgau, 1791 181, 196, 197, 

Fmch, the, bum Lymington, 103, n. 3. 

French influence on the Cinque Ports, 
153, n. i; (Ml Nwwich, i7o> n. i; on 
Normandy, after 1303, 173, n. 3. 

Friars Minors, the, 79, n. i. 

Fiiedrichshafen, 307. 

Ftedaham,68. 

GaUe, 63 f., 159. 

Galtres, forest of, 103, n. 1. 

Gannoc, 68, 73, 97. 

Gaiz, 900, n. 3. 

Gascon oistoms, at DentH^ 171, n. 3. 

Gdirden, 197, 30t, 303. 

Gelnhausen, 304, 306, n. i. 

Ginestal, R., 6 f., 173, n. 3, 311. 

Gen^, H. G., 193. 

Germanic law, 178; land law, 115, 135, 

173. 
Germany, urban tenure in, 3, 7, 10, 85, 

144, n. 1, 173, n, 3, 174, 178-183, 191- 

308. 
Gemun, W., 133, n. 5. 
Ghent, 7, 175, 176, 177, 178, n. i. 
Gild Merchant, the, at Beveiiey, 138, 

n. 3; at Rcadiiig, 156, n. 17. 
Gimont, 175, n- 3. 
Giraldus Cambtensis, 98, n. 3. 
Gtit, 59, 73, n. 3, 199. 
Glanvill, Ranulf de, 5, 130, 314. 
Gbucester, 53 f., 93, n. 4, i3i, n. 3, 164, 

1671 lsiidgKbleat,65, 66, 68, 76;rcnts 

sun[deat, 831 divisU^ty of butgagea, 

108, n. 1; free tale at, ii3, 184. 
Gloucester, abbot of, 66, n. 5. 
Gloucester, Eari of, issues charters to 

Cardiff and Tei^esbury, 108, n. 5, 

114,137,0-3. 
Gobbers, Joseph, 8. 
Goslar, 303, n. G. 
Gowthoipe, manor of, 148, n. 4. 
Grand serjeanty, 103, n. t. 
Great Charter, the, ste Magna Cbarta. 
Great Inquiiy, the, of 1379, 30, 63. 
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Grecb, 196, 107. 
GrauKk, 175. n- : 



.n.3- 
Grinuby, 36, 68, iia, n. a, iS7i <>■ '< 170, 

1L8. 
GiimstoD, Agnei de, 134, n. 5. 
Giimtton, Ridiud de, 134, d. 5. 
Gtom, Chailes, 9. 
GnMCn-Salze, 194- 
Giound icDta, tte Bucgage rents. 
Guienne, g&, n. i, 113, n. 5. 

Hachud, Nididas, 14B. 

Hageoau, 179, iSi, 199. 

BueduTbeO, 171,0.3. 

Halle, MO, n. 3. 

Hambuig, 304, 105, a. 18. 

Hamm, i8o, n. 8, iSi, 100, n. 3. 

Haow of Valdi, 13, n. S. 

Hanover, 195, 304. 

Hanse, the, io6. 

Hardness, 50, a. 5. 

Hardy, Sir T.D., 10, 114- 

Hatherlc^, 157, n. 3. 

Haverfordwett, m, 83, 158, n. i. 

Havre, 17a, notes 6 and S. 

Hawgable, 6i S., 165. 

HedoD, lao, n. 4; wardship at, 17; age 

of majority at, 18, a. 3; escheat at, 

33, 43. n- 3; free <*««■• »*^ «34. i*4- 
Heilbronn, 303. 
Heimbuig, 193, n. 4. 
Heniyl, kingtrf England (1100-35), >>> 

n. 1, 76, n. 3, I30, 159, 163, 168. 
Henry 11, king of En^and (1154-89), 44> 

n. I, 67, n-3, 110, 155. 
Henry HI, king of Enj^and (1316-71), 

x6, n. 6, 30, 38, 71. n. J, 80, n. i, 141, 

186, n. I. 
Heniy IV, Ung of En^and (i399-i4i3)> 

Heniy V, king of En^and (1413-31), 10, 

Hctuy VI, king of England (1413-61), 

57- 
Heniy VH, king of En^ond (1485-1509), 



Henry YIU, king of En^and (1509-47), 

157, n. 3- 

Hooiy I, ' the Fowler,' king of Genoany 
(919-36), 169. 

Heniy the Caiptnter, 49, 151, n. 3. 

Herttert, William (d. 1570), Earl of Pem- 
brcAe, 31, n. 3. 

Hercfoid, 103, D. 3, 117, 157, n. 3; agcof 
majority at, 18, n. 3; free from idief, 
19; subject to heriot in the Domesday 
era, 164, 199, n. i; free from heriot in 
1181-83, 13; escheat at, 19, 0.1; 
fealty at, 45, 46; alienation fees, 56, 
183, zoi; laudgable at, 68, 71, 160 f.; 
rents dnqile at, S3, 90, n. i ; free sale 
at, 114 f., 1S4; restricted lak at, 114, 
n. I, 163; devise at, 131, 140, n.i; 
borough customs of, in Domeaday, 

158, 168; French and &iglish bor- 
on^ at, 167, 168. 

Herford, 194, n. 11. 

Heriot, 33-14, 59i t<^3i i^l i» t^ 

Netherlands, 176; in Gennany, 179, 

180, 193 fi. 
Hertford, 64, 163. 
Heading, Emulf de, 160, n. 4. 
Heymer, Wmiam, iii, n. 1. 
Hildeaheim, 103. 
HOl.John, 11, n.3. 
Bock-Day tenure, 167, n. 3. 
Holboin, 149, n. i. 



Holzbagen, 100, n. 3. 

Holaninden, 196. 

Homage, 49 f., 59; in Normandy, 171; 

in Gennany, 180. 
Hdrde, 194, n. 11. 
Horswade mOl, 88, n. 6. 
Hull, 185, n. 1; escheat at, 35; a royal 

boiough, 113. 133; free sale at, 113, 

184; devise at, 133 f., 143, n. 3, 184. 
Hundred Rolls, the (AilWi Bimdrt- 

^ww). 9> 63, ijo- 
Hundied Years' War, the, 103, n. 3. 
Huntingdw, 49. 69, 160, 161. 
Huntingdcm, Eail of, 149, n. 4- 
Htlaten, 305. 
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HustiDg, CMiit (rf (the HustiiigB), i6, 
n. 6, lit, n. 1, laS, n. i, iig, n. 4, 13a, 

Hythe, 81, 87, D. a, loi, n. i. 

Illau, »7, n. s- 

Inckcoyn, 58. 

IngohUdt, 195. 

Iiii8tiogue,69,96,n.3, ioi),iL a, 113 136, 
184. 

LqKnny and outpetmy, pud to the 
boMughloid, 57 f.; to the community, 
iJ7ff. 

Interest, rate of, 85. 

Ipswidi, 15, n. 3, 93, D. 4i wudahip at, 
17; age ol majori^ at, iS, n. 3; free 
fiDm relief, tg; escheat at, 34; free 
from fealty, 45; free from bmisge, 50, 
iLii hawgable at, 64. <i9; rent simple 
at, 63; retained rent at, 86, u. a; hen 
rents at, 87; rose rents at, 88, n. 6; 
taze of a messuage at, 100, n. 5; a>- 
poiceneiy at, no; ule pr^wbly 
restricted at, laof., 114, 1S4; devise 
at, 138 L, us, 184. 

Irdand, 30, n. 4, 39, 199, n. 3, 100; the 
king's escheator for, 15, n. 4, 31, n. i; 
the justidaiy of, 57, n. 4. 

Ireland, boroughs of, 9, 51, 60, 93, 95, 
961 97i 98, i3Si 171. iM. n.3; ward- 
ship in, 16; relief unknown in, 19; fall 
into two groups, 113, 136, i6g) differ 
as to restriction on ule, 115, n. 3, 153; 
mortgage in, 146; BretoHian boroughs, 
167, 168, 170, 184. 

Irish, the, 98. 

Isaac, Jew of Vorit, finpiiar death of, 16, 
n-s. 

Isabd, daughter of Reginald de Crasy, 
as- 

James I, ting of En^and (1603-35), t3. 
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John, king of En^and (1199-1116), 13, 

n. 1, 14, IS, n. 3, S3, 6s, 113- 
Jcdu of Gaunt, 18, n. 1. 
John of Yarmouth, 137, n. i. 

KaUa, 197, 198. 

Kenfig, 47, n. 5, 8t, 86, n. 3, 93, n. 4, 147, 

n.3. 
Kent, 4t. 

), Friedricb, 7, 8, 178, n. i, igt, 

Kidderminster, 19, 33. 



Jewry, the, 104, n. i. 
Jews, the, 36 1., 36, ■ 



Jdm, clerk of 9iefi<Hd, 43, e 



Kid, s 



1,306. 



Kilkenny, 13, 16, D. 4, 109, 0. 1. 
KinBsthiHpe,S4.n.3, 119,0.3, 113, n. 1, 

136, n. 1, 118, n. 4, 143, n. 4, 147,0.6, 

174. n.3. 
Kingston-upon-HuU, tte HulL 
Kingston-on-Thames, 83, 93, n. 4, 156. 
Kinsale, 73. 

Kin's retrait, see Retrait ligmtttr. 
KOnigsberg, 100, n. 3. 

Lacy, Henry de, Eari of Lincoln, diar- 
ters Con^eton (1371), 96, 113, n.3, 
[33, n. 3, 169; founds Dentn^ (i>9o), 
30, n. 5, ja, 64, 97 1; 166. 

Lacy, Roger de, 78, n. 3. 

Lancashire boroughs, the, 110, 134. 

Lancaster, Duke of, 104, n. i. 

I«ncaater, Earl of, lord of the borou^ tA 
Liverpoid, 73. 

Lancaster, Heniy, Earl of, 104, n. i. 

Landgable, 64-79, 'S9~'^3i '^5 f-> i^S- 

Landsbcrg, aoi, n. i. 

Landsbut, 308. 

LandtoU Penny, the, 67, n. 5. 

Launccston, 34, o. 3. 

Leasing, 89 f.; in the Netheriands, 176- 

Lechnich, 101, 303. 

Leeds, 99; alienation fees at, 56; land- 
gable at, 69; capital messuage at, 78; 
leasmg at, 89, 90, D. 4; aiaUe plots 
) the 



free gale at, ri3, 1 
Leek, 69. 
Legras, Henri, 6 f., : 
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n. 5, t6a; relief ftt, 30, 33, 
n. I, S91 c*cbeat9 at, 35, 38; forfeiture 
at, 41; bridge-saver and gavd-pcnce 
&t, 62, D. a; luidgaUe at, 69; rents in 
Und at, 73, n. 3; hen rents at, 73, n. 3, 
78, D.6, 87i 173, n. 7, 178, n. i; sale 
price at, 81; rent simple at, 83; free 
sale at, 112, 1S4; has grant of tlw 
lann in fee, 156. 

Leo, a Jew, 36, n. 3. 

Lewes, 69, t£o, n. 5. 

Liber Cmtumantm, 116, 316. 

Uber Wntnn', 9, 65, 71, 93, n. 3, 159. 

Lichfield, 33, 69. 

Udiard, J<riianna de, 134, n. z. 

Ljdiaitl, John de, 134, n. 3. 

Limerick, 13; has the customs of Dubfin, 
13, n. 8, 19, a. 6, 113, 133, 135. n. a; 
DiilitBiy service at, 51, 59; landgsble 
at, 69; free sale at, 113, 133, 184; devise 
at, 135, n. 3, 138, n. i, 184; at fee- 
fariD {1197), 136- 

Lincoln, 1631 JewB at, 40, n. 1; land- 
gable at, 67, 69, 161, 166, 168; rtirait 
lipiagtr at, t30, 163, 184; at fee-fann 
(1130)-, iss- 

Lincoln, Eari of, %et Lacy. 

Linadnshire men, settle Dentngh, 64, 97. 

Lindsay, barony of, 14, n. 5. 

Uppstadt, 196. 

Liskeaid, 35. 

Lisle, Viscount, 149, n. 4. 

Littletcn, Sir Thomas, 5, 113. 

Liverpod. 91, n. 3, 104, n. ■; escheat at, 
15; gUe at, 59, 73, n. 3; laodgable at, 
69, 75, D. 1 ; intermittent Firma Bui^ 
of, 73. iS<*t-; rents simple at, 83; 
dimensions of messuages at, 100, n. 5; 
diviubllity of buigages, 75. n. 3, 108. 

Llandovery, 6g, 71, 96, n. 3. 

Lodt et taOtt, see Alienation fees. 

London, 16,0.6,38, 70,91,0. 3,93,0.4, 
138, n. 3, t6o, 177; private dealing in 
wardship and marriage at, iS, n. 1; 
escheats at, 34, n. s, 37, 30, 35, 44; 
royal wine-ceDar at, 30; forfeiture at, 
35) 3^1 43i tenurial heterogeneity and 
its consequences, 37; feal^ at, 47; 



at, 69, 76, n. I, 165, 181; 
capital messuages at, 79; sale ample at, 
80, 81; roits simple at, 83; retained 
rents at, 86, n. 1; condiment rents at, 
87, notes 4 and s; spur rents at, 88; rose 
rents at, 88; leasing lot shot periods, 
89 L; dimensms and values of mes- 
suages, 100, 101; tenure in the mes- 
suages dqxndent on the Tower, 104, 
n.i; the waste given to the burgesses, 
105; divisitnli^ of real^ at, 108, 179, 
n.;; ^^>eals from the HuitingB, iii, 
n. 3; free sale at, 113, 184; the dii- 
ippeuaact of the kin's preemption, 
I3S f., 153 f.; land transfers by inden- 
ture at, 139, n. 4; free devise at, 130, 
131, 143, 184; pecuUai limitation 
upcm freedom of devise, 141, 145, 307, 
n. 11; beddings (rf the bishop of Ely in, 
149. 
London, tHsht^ of, 33, 43, 56, 118, n. 4< 

Long Parliament, the, 186. 

Lord's relrait, the, m Selraa ftoial. 

Loatirithid, 69. 

Louviets, 173, n. 6. 

Low Countries, the. Me Netheriands. 

Lttbeck, 179, 303, □. 6, 305, n. iS. 

Lucerne, 308. 

Ludlow, 43, 43t 44< ^> ?■• 

Lllneburg, 194, n. 11. 

Ltlnen, 194, n. 11. 

Ludgnans, the, 13, n. 3. 

Lymiogton, 103, n. 3. 

Lynn Rq^ (Lynn, King's Lynn, Bis- 
hop's Lynn), 30, n. i, 33, n. i, 79, n. 3, 
84,113,133.184. 

Bifacaulay, 98, n. 3. 

Madoi,T,, to, 156,315. 

Magdeburg, 3o3, n. i. 

Magna Charta, 4. 

Maitland, F. W., 6, 36, 63, 153, 158. 

Maldon, 138, 139, D. 3; escheat at, 33; 
forfeiture at, 39, 43; fractional regjs- 
tradon fee at, 56, 57, a. 5, 183; haw- 
gaUe at, 64; rent dnqile at, 84; joint 
tenancy at, 110,11.3. 
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Manchester, 15, u. z; rdief U, ai, 59, 
171, n. a; heiiot at, aa, a5, n.6, 59, 
171, n-a, 193; fealty at, 48, 50, 59! 
homage &t, 49, 50, 59; aliuutioD tecs 
«t. SSi S7: suit of court at, 58; land- 
gable at, 69; rents limple at, S4; right 
to lease at, 89; restricted aale at, 119, 
1S4; restricted devise at, 137, 17a, 
D. 1, 184- 

Mannheim, in Pennsylvania, 88, n. 7. 

Hanno Brito, i6a, n. 4. 

MaritMrough, 18, n. a, 44, n. i. 

Mairiage, ta-15, 59, 164, 170; in Nor- 
Ditu^yi 170; in Gennany, 180, 193. 

MacBbal, William (d.1119), Eari of 
Pembroke, charters Kilkenny, 16, 
n.4. 

Marshal, William (d. la^O.Earl of Pem- 
broke, son of the preceding, granted 
tenements in London, 38, 80, n. i. 

Maascrief, Robert le, 43, n. i. 

Maurer, G. L. von, 19a. 

Medebadi, 181, 194, aoi. 

Mdcmnbe Regis, 69, 141, n. 4, 184. 

Menu, Aldemuut of, 166. 

Merewether, H. A., 6, ait. 

Merton CoU^e, 63, n. 3. 

Merton, prior <rf, 157. n. 3. 

Middlewith, 58, n. 10. 

Military service, 51 f., 58, 59. 

Minden, 197, n. i. 

Mobili^ of buighal teal^, 10S-1J3; in 

, Germany, aoi-aoS. 

Monmouth, 149, n. 4. 

Monmouth, prior of, 149, n. 4. 

Motttacute, 69, 103, n. a. 

Montfort, Simon de, 6a, n. a. 

Montgomery, 36, n. 7, 97, n. a. 

Montivillieis, 17a f., [74, n. 1. 

Mwpeth, 69, 84, 96, n. I, lai, 1S4. 

Mortain, Count of, 159, n. 7, t6i, n. 7. 

Mortgage, 146 &.; inOetmany, 178, 180. 

Munich, 193, aoa, n. i, ao;. 

Municipal Cotpcwationi Act, the (1835), 
186. 

MOnster, t8o, aoo, n. 3. 

MQnster, bishop of, 194, n. a. 

Mutder fine, the, 67, n. a. 
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Naumburg, 195, 205, ao6. 
Netherlands, the, uAan tenure in, 3, 7, 

to, t73, n. 3, t7s-t78, 181, 183, aoo. 
Neuburg, 305. 
Newbury, 136. 
Newcastle, 14, n. 5, 161 heriot denied at, 

aa; fbrfdtuie at, 36; laodgabte at, 69; 

rents simple at. 



of its boundaries, 103, n. 3; restricted 
sale at, lao, 114, 184; restiicted devise 
at, 139, tS4; customal of, 163. 

Newport, 69. 

New Ross, 39, 69, 84. 

New Town, 58, n. 4. 

Nichdas of Norwidi, laj, 0. i. 

Norfolk Feet of Fines, ia9, n. 4. 

Norman customs, 5a, 168, 171, 174, n. 7, 
184, Ik. a. 

Normandy, burgage tenure in, 3, 6 f., 
119, 136, 168, 170, n. 7, t7a-i7s, 177, 
18a f., aoo, aoi, n. a; feudal tenure in, 
17, n. 9. 

Nonnans, the, 43 1., 163. 

Northampton, 60, 119, 161, n.6; relief 
at, at; escheats at, a6; rOtail fiedal 
At, 5a f., 54; 'sdlings' at, 54 f., 60, 
iiS; landgaUe at, 69, 160; leasing at, 
90, n.4; charter of laoo, 113 f.i the 
kin's nlrait at, iisff-, 135,174, n.6, 
184, aos, n. 16, ao6i fractional aliena- 
tion fee at, taS, 139, 1831 at fee-farm, 
155; French borough at, 160; Eng' 
lish borough at, lea 

Northumberland, Earl of, 48. 

North Wales, 5a, 63, 64; the En^ish 
garrison boroughs of, 175, n. i. 

Norton, John, lai. 

Norton, lord of, sa Fitx-Stephen. 

Norwich, 91, n. 2, 147, n. 5; escheat at, 
IS f-1 forfeiture at, 34 f., 43; retrait 
flodal at, 53, 59; landgable at, 66, 69, 
79, n. 1,161; burgages in the fee of the 
castle, 73; fluidity of reality at, 80, 
n.i; satepricesat,8i; rent simfde at, 
84; lea^ng at, 89, n. 7; araUe land 
pertaining to a messuage, 95, n. i; 
3, n.s; 
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Undi in the fee o( the castle granted to 
the dtiiens, 104; the waste at, 1051 
faq»amy and outpenny at, 117, 169, 
183; sale at, 139, n. 4, 138, 143, 1S4) 
devise at, 138, 184; rights of the 
femme antrt, 145) French influence 
upon, 170, D. I. 

Norwich, Bishop of, 10, n. i. 

Nottingham, t^, 93, n- 4; ben tents at, 
87, n. 3; chattel of imo, 113 f.; the 
kin's rdrait at, 118, 184; devise at, 
134 f., 184; landgable at, 160; mean- 
ing of maimo at, 163, d. i; Fiench 
borough at, 168; Fngii*!! borough at, 
168. 

Okehanq>tcin, 69. 

Old Black Bode, the, at Plymouth, 31, 

CHdenholm, meadow at Ipswich, 88, n. 6. 

ad Ron, 35- 

Original nuts, tte Burgage rents. 

Origins, jungle of, 4. 

Oswestry, 33, 69, 7", 9*. n. 3, 103, n. i, 
171, n. 1. 

Ouhtred, John, 79, n. 1, 148 f., 150. 

Ouse, the, 48, 60. 

Overton, 113, n. s. t3». i7Si ". i, 183, 
n.3. 

Oifoid, io,n. i; escheats at, 34, n- Si '7; 
forfeiture at, 36, 38) landgable at, 66, 
69, 76, n. 3, i6j, n. 5; rents dnqde at, 
84; retained rent at, 86, d. t; spm 
rents at, 88; dimen^ns of messuages 
at, iDo, n. 51 leave to tunnd beneath 
the streets at, 105; free sale at, iii, 
184; free devise at, 130, n. 1, 141, 1S4; 
financial customs at, 160; mural 



Oafordsbire, lai, n. i. 

Padberg, 196, mo, notes i and 3. 
Pagand, Maurice, 96, n. i, 99, n. 1. 
Pardiim, 194, n. 11. 
Parliament, representation in, 157, n. 3. 
Passau, 197, 304, 106, n. i. 
Patent KoUs, the, 9, 67, 150, 314. 
114,184. 



Pembroke, Eari of, stt Marshal 1 Valeoce; 
Hobert 

Pesth, 304, 307- 

Peter of Valongies (Valognes), 163. 

Petersfidd, 73, too, d. 5. 

Pevensey, 69, 159, D. 7, i£o, D- 3. 

Pfultendorf, 196, n. 4. 

Philip, king of the Romans, Holy Ro- 
man emperor (1198-1308), 199, n. I. 

Picot, sheriff, 164, d. 7. 

Pirot, Sir Ralph, 38, n. 3. 

Ptantagenets, the, 130. 

Hymouth, 33, n. 3, 84, tj6. 

nynqiton, 16, n. 6, 84, 103, n. 3, 166, 

Pollock, Sir F., 6, 136, n. r, 311. 

Fontefnct, 78; alienation fees at, 56; 
laadgaUe at, 69, 170, n. 8; collection 
of the landgaUe, 73, n. 4; divisibility 
ofrcaltyat, loS, n. 5; free sale at, 11 3, 
1S4; lively of leinn through the lord, 
136, n. i; the &rm of, 155, d. 3; has 
the customs of Grimsby, 170, n. 8. 

Pontorson, 174, n. i. 

Portsea,7>- 

Portsmouth, 173, il 7; relief at, 3t; 
landgable at, 69; pqiper rents at, 7a; 
restricted sale at, 117, 113 f., t84; 
restricted devise at, 141, 184; at fee- 

Prenzlau, 194, 300, n. 3. 

Preston, la; 'sellings' at, 55, 57; in- 
penny and outpenny, 57, 137, 183,301, 
n. 8; natuTE of the burgage at, 93, 
n. y, twelve-foot burgage limit at, 93, 
n- 3, 109, 173, n. 8; restricted sale at, 
114, 184; at fee-farm, iss- 

Quedlinburg, 304, 306, n. i. 
Quenerton, John, 133, n. i. 
Quenerton, Robert, 133, n. t. 
Quia Empioret, statute (1390), 185. 

Radolfzell, 305. 
Ralegh, John of, 137, n. i. 
Rappdlstein, 198. 

Rathcod, 19, 169, n. a; laodgaUe at, 70; 
eadi house has four acres irf land, 96, 
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n. 3; [ree mle at, 113, 133, 184; free 
devise U, 135, n. 2, i&t- 

RatlunoTe, 70, 96, o. 3. 

Rstutxm, i79> 197. ^5- 

Ravenser, 143, n. 2. 

Ravensiod, 105, n. 3. 

Reading, 11,11.3, it, 11, 81, 145, a-6, 156. 

Redvets, Bfttdwin de (d. 1345), Eari of 
Devon, 103, n. 1. 

Redven, Baldwin de (b. 1135, d. 1363), 
Eari of Devon, atm of the preoei^ng, 
IS. n- 1- 

Refwnution, the, 150. 

Reform Bili, the, of 1833, 74, gg, loi, 
n. I, toi, n.3, 186, 

Re^nald, son of Robert le Blimd, i6. 

Relief, 18-11, 59, 164; in Nonnandy, 171, 
174; in the Netheriands, 176; in Ger- 
many, 179, tSo, 193. 

Renaissance, the, 71, n. 3. 

Rendon, 57, n. 4- 

Renti and aalea of mewuages, 80-91; 
hen rents, 87, 173, r78, n. 1, 180, 100, 
n. 2; cott<Ument rents, 67 f., 178, 
n. i; glove rents, 88; spur rents, 88; 
rose rents, 80, S8 f.; rents mmple, 81- 
84; retained rents, 85 f.; consent to 
sale, 86, n. 1, 144 1. 

Restricted devise, 135-144, r5i, 163, 184; 
in Normandy, 174, 181; in Germany, 

Restricted sate, ir4~ii6, 153 f., 165, 170, 
184; in Normaitdy, 173, 174, 183; in 
the Netherlands, 177; hi Germany, 
178, 179, 181, 104 S. 

Rdrail/lodid, 53 ff., 59 f.; in the Nether- 
lands, 177; in Germany, 178, 179, 183, 
.981. 

Jtdraitlipiaftr, 114-136, 153 f., 163, 170, 
184; in Normandy, 173, 174, 183; in 
the Netheriands, 177; in Germany, 
178, 179, 181, 304 ff. 

Rbeda, 196, n. j. 

Rhine, the, 183. 

Rhine towns, 85, 91. 

Rlune vall^, iqiper, 118, n. 3. 

Rhuddlan,90, n.4; free sale at, irj, 173, 
n. 1, 184; devise at, 140, 144, n. i, 1S4. 



Richmond, John, Earl of, 15, n. 7. 
Robert le Blund, 35. 
Robert le VUen, 10, n. 1. 
Robert of Scarborough, 148. 
Robert the Leech, 50, n. 5. 
Rochester, 43, 43> 44, 'S^- 
Roman Empire, the, 77, n. i. 
Roman fever, 165, n. i. 
Roman fiction, 71. 
Roman law, 174, n. 3. 
Romney, 19, 45, ti8, 138, 183, 184. 
Rosenthal, Eduard, 7- 
Rospont, see Ross. 

ROM. 35, 81,96, TL 3. 

Rotenburg, 103. 

Rottwal, 305. 

Rouen, 173, 174, 

Ruthin, II, n. i, 186, n. 3. 

Ruyton, 70, Jt, 96, n. 3. 

Kye, 93, o- 4; forfeiture at, 40, 43; cus- 
tomal of, 41; landgable at, 70; sale 
prices at, 81; rent simple at, 84; re- 
tained rents at, 86, n. 2; vacant land 
at, los, n. a; divisibility of realty, 
loS, n. 3. 

Sa&daere, 176, n. 9. 

St. Augustine's church, at Norwich, 34. 

St. Botdpb's, prior of, 47, notes 6, 7- 

St. Ives, 84. 

St. John's day, 88. 

St. Leder, 173, n. 8. 

St. Mary's Abbey, 87 n. 4. 

St. Olave's church, at Norwich, 34. 

St. Paul's, 100. 

St. Peter, hospital of, at York, 76, n. 3. 

St. Swithin's, at Winchester, ptim of, 
47, n. 8, 198, n- 1. 

Sale, lee Free sale; Restricted sale; 
Rent! and sales of messuages. 

Salford, 3i,s5, 70, 119,137,171,11.3, 184. 

Salisbury, 70, 75, n. 1, 116, n. i, 147. 

Salisbury, bishop of, 147. 

Salzwedd, 194, n. 11. 

Sampscm, Abbot, 117, 135, n. 3. 

Sandwich, 14; wardship at, 17; for- 
feiture at, 40; the waste con^dered 
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wwnmiiml property, io6, n. i ; inpcnny 
and ouQieiiDy At, 137, 183; fee to 
town-dcA. 1)7 {. 

StKHiy, 19S, n. 5. 

Scandmaviui landi, the, 1S3, a. t. 

Scuboiougb, 7S, 91, D. 2; K»ble at, 63, 
70, 71; unique custixn (d, as to bur- 
giige rents, 7I1 l^i >>• 3> 109; i^tal 
mcMumes at, 79, n. i; lenta aintple at, 
84; leasiiigat, 90; natuie lA the bur- 
gage at, 93, n. 4; citciuioii of the 
bcmnigli bounds, 103, n. 31 the waste 
at, 105, n. 6; free devise at, t33, 1S41 

■ i-i-inHiiln^inn of bUTgagCS at, I48, I50; 

at fee-farm (1253), 136- 
Schultc, Aloys, 191, n. t. 
Schwaney, 195. n. t, 101, 106, n. i. 
Schwerin, 196. 
Scotland, 71. 
Scot^ the, 91, n. 1. 
Scge, Rtdwid de, 145, n. 1. 
SdHngs, set Alienatioa Fees. 
Sels, 197. 
Shaftesbury, 57, 70. 84- 



Shefford, 43, 44- 

Sbephard, Robert, 13, d. 1. 

Shrewsbury, 184^ the maiiiagc incident 
at, 15.1L 3, 164, 170. D- 3> ludssble at, 
70, i6ii devise at, 14O1 14I1 n- 4; heriot 
at, 164) the Norman bourg at, 167. 

Sigmund, duke of Saxony, 19B, o. 5. 

SDverun, daughter of Robert le Vilen, 
gives a rdease from iriiefs and honi' 
ages, 10, n. 1, 50, n. 5. 

Soest. 179, iSo, notes 6 and 8, mi. 

Solomtac, 175, a. 2, 

Southampton, 93, 11.4, loi, n. i; es- 
cheats at. 26; rent simple at, 84; hen 
mts at, 87, n. i, 17S, n. 1; glove and 
pepper nits at, 88, n. 4; the waste at, 
105, D. 6; divisibility of realty at, loS, 
n. 1; devise at, 141, 1841 mortgagcat, 

147, Q.S; accumulation of burgages at, 

148, "49- 
Southstdce, 85. 
Sonthwark, 29, 157, o- 3- 
Southwidc, 72. 



Spires, 179, 199, n. i, 3 



I, M3, n. 10, 
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'33. n- S- 

Stade, 193, 303, 304. 

Stafford, 163. 

Stafford, Letia de, 134, n. 5. 

Stafford, Thomas de, 134, n. 5. 

Staffordshire, 87. 

Stargard, 200, n. 3. 

Statute of WDIs, the (1540), t86. 

Stesdal, 194, n. 11. 

Stephens, A. J., 6, 311. 

StodLport, 137; tdief at, 3i, 171, n. 3; 
heriot at, 23, 33, n. 6, 171, n. a; fealty 
at, 49< 50; homage at, 49, 50; fixed 
alienatjim fees at, 55; suit of court at, 
58; laodgable at, 70; testtkted sale 
at, 119, 1S4; restricted devise at. 137, 
184. 

Stokecuny, 48, 104, n. i. 

Stralsund, 302, 306 f. 

Strasburg, 1S3, n. i, 197, 198, 199. n. i, 
201,204. 

Suit of court, 58, 60. 

S8, n. 9, 96, n. 3. 
Eari of , «» AlUnL 

Suwerk, ut Southwark. 

Swansea, 70. 

Swariand, 14, n. 5. 

Swenin, Katherine, 107, n. 11. 

Swords, 70. 

Tsillor, William, 123, n.i. 

TauntoQ, 70, 160, n. 3. 

Tettenhall Regis, 54, a. 3. 

Teutonic lauds, 1S3. 

Teutons, 183. 

Tewkesbury, 13; free from rdief, 19; 
free from heriot, 31; fealty at, 46; 
alknation fees at, 55^ landgible at, 
70; restricted sale at, 114, 115, 114, 
184; restricted devise at, 137, 184; 
mortgage at, 146. 

Thame, 39, n. 1. 

C, 183. 

Thombury, Si, toS, n. 3. 

Thurfcdby, Robert of, 43, n. i. 

Tocskey, 163; customal of, 46, n. 3. 
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Tower of LondoD, the, 3S>i>- 3, 104, ili. 
Trent, tlie, 48< <^> los, ■>• 7- 
TrowMWi, »7- 
Tudor tickle, the, 150. 
Tutbuiy, 15, n. 3, aj, 87. 

tJberiingeo, loj, 107- 

tnm, too, Dotei 1 and 3, 107, d. 5, 308. 

Vim of Hatfield, 163. 

Uhen, 194, 304. 

Upper Rhioe, towna of Ibe, 178. 

UtbnetcT, 13, 70, 73> i>. 7, 87> "H, n- 1- 

Valence, Aymei de (d. 1314), Eari of 
Pembroke, charters Wexford (1317), 
93, n- 3. "3. n- '■ 

Veidoi, 194, 205, so6, a. i. 

Vemetul, 170, n. 7, 174, n. i. 

Vesd, mUiaiii de, laa, a. a. 

Vknna, 181; free from the muriage 
ioddent, 193. 

Vinus le Longe, 36, n. 3. 

Wake, John, Lord, 57. 

Wales, 51, t99, n. a. 

Wallingford, 63; landgable at, 70, 160, 
notes I and 1; letained rent at, 86, 
n. 1; boiDU^ customs of, in Domes- 
day, 158. 

WalsaO, 54, 70, ta6, n. 1. 

Walter of Norwich, 137, n. 1. 

Warburg, 200, a. i. 

Wardship, 15-18, 59; in Germany, iSo, 
193- 

Waiin, Sim of Gerald, 43, n. i. 

Wars of the Roses, 43. 

Waate, the, 104 £F. 

Waterford, 50, n. 5; wardship at, 16, 
n. 41 no relief at, 19, n. 6; has the 
customs of Dublin and Bristol, 19, 
n.6, 133, '35, '^.'- '7°< X-B; land- 
gable at, 65, 70, 170, n. 8; freesaleat, 
1 13, i33> i84i free devise at, 135, n. a. 
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Waynflete, William of, bishop of Win- 
chester, 39, n. 3. 
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Weare, 108, n. a. 

Weaimouth, 114, n. 6, iso, n. i, 184. 

Wekkbild, set GtaoMoy, urban tenure 

Weida, »7. 

Wdb,so,n. 5,7o,8a,n. 1,101, n. 1,145. 

Wdsh, the, 97. 

Wdsh border, the, 164, 173, n. a. 

Wdsh boroughs, the, 199, n. 3. 

Wdsh marches, the, 95, 96, 114, 167- 

Wdsh towns, 136. 

Wenceslaus,H(dy Roman enqieror(i37S- 
1400), 203, n. 6. 

Werl, 194- 

Wemigerode, 194. 

Wesel, 196. 

Weatgate, aldermanry of, 36. 

Westmdne, Si, 84. 

Westminster, 28, n. 3, 36, n. 1, iii, n. a, 
119, n. 4- 

Westminster, Marquis of, 157, n. a. 

Weston, John de, 36, n. 6. 

West Teignmouth, 48, n. 3. 

Wetzlai, t8o, 181, n. 11. 

Wexford, 13, 70, 93, n, 3, 133. 136. 

Weymouth, 93, n. 41 fealty at, 47, 198, 
n. a; land^le at, 70, 72, n. 4; re- 
stricted devise at, t4i, 184. 

Whitby, 13; fealty at, 47; rdrail 
jtodal at, 34, 39. I79. i>- 'SI alienv 
tion fees at, 55; landgable at, 70; 
rent aim(de at, 84. 

mUiam I, the Conqueror, king of Eng- 
land (1066-87). i», 158, 159, 161, 
164, 168. 

mUiam II, ' the Red ' (Rufus), king tA 
England (1087-1100), 16, 164. 

Winchelsea, 70. 

Winchester, 47, n. 8, 91, n. a, 93, n. 4, 
150, 167, 168; escheat at. 39, 30; 
Liber ft^ton', 65, 71, 159; landgable 
at, 6s, 70, 71, 76, 77, 159, i6oi rents 
simple at, 84; leasing at, 89; divisi- 
bility of realty at, ito, n. 3; tree sale 
at, 113, 184; devise at, 139, n. 7. 

n^chester, biihq> of, 141, n. a, 150, 
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Waits, ft »!». 1- 1 M-xzar jfc, r*;. «. ,l 
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Wndior, 16. 

Wnter Queen, the, iw EUubeth, daugh- 
ter ol King Junes I. 

Winfaurg, S€€ WOizbucg. 

WUmu, 103, □. 3, 305. 

Wodehalt, 14, n. 5. 

Woodstock, a4; kndg^e tt, 70; re- 
■tiicted ule at, latt., 136, n. i, 1&4; 
at fee-taim (i4S3). 'S^- 

Wool Quay, the, loS, n. 3. 

WoTcester, S4, 86, n. a, 149, ru 4. 

Wonni, 179, 189, n. i, 103. 

WOizbuig, 7, 19S, 306, n. 1. 

Wycombe, 78, n. 5; lent doqde at, 84; 
retained rent at, 86, n. 1; free sale at, 
113, 184; free devise at, 131, 184. 



Yumouth, iS, Q. 3; l«tiJg»Hj. tt, 70; 
restricted devise at, tjS, n. 3, 139, 1S4. 

Yt«k, 103, n. 1, 134, 158, n- 1, 161; free 
EiDm t^e/t, ig; «ingiil«r death <rf 
Isaac the Jew at, 36, n. 5; cscheftted 
mill at, 36, n. j; frafciture at, 36; 
bawgaUe at, 63, 70, 76, 11.3, 161; 
rents tinqile at, 84; glove and pepper 
rents at, 88, n. 4; ndnous messuages 
at, loi, n. i; the Un's rdrait at, lao, 
1841 free devise at, 131 f., 139, n. 7, 
184; wasted by the Danes, 166 n. i. 

Youghal, 70. 

Ypies, 141, n. 1. 



Zabem, 3 
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